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1. By this Appeal, the appellant who 1is
ori gi nal defendant no.3 chall enges the order
dated 8th October, 2007 passed in Notice of
Motion No.1648 of 2007 in Suit No. 1253 of
2007. That suit is filed by the present
respondent no. 1. The Notice of Mtion in
whi ch order has been passed was al so taken
out by the plaintiff-Respondent no.l. The
suit is filed for a perpetual injunction
restraining the defendants from infringing
the plaintiff s copyright in the literary
work and cinematograph film enbodying the
television gane show Titan Antakshari
being broadcast on its television channel
Zee since Septenber, 1993 by the defendant
no.3 broadcasting the television gane show
Ant akshari- The Geat Challenge. and/or
using the content and/or presentation and/or
the word Ant akshari in relation to any
tel evision gane show so as to pass off such

show as being a television gane show Titan
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Ant akshari . The Plaintiff has also sought
damages and or der for delivery and

destruction of the infringing material.

2. The plaintiff sought by the Notice of
notion tenporary injunction restraining the
defendant no. 3 basically from broadcasting
and telecasting the gane show Ant akshari -
The Geat Channel. The |earned Single Judge

framed the foll ow ng questions :

(1) Whether during the period 23.6.1992 to
1.4.1999 Defendant no.1 worked wth the
plaintiff under a contract of service ?

(1) Whet her the concept note Exhibit G
to the Plaint was prepared, as alleged by
the plaintiff ?

(I11) Assuming the answer to question (I1)
Is in the affirmative, whether the plaintiff
has established that it has a copyright in
t he Concept Note ?
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(I'V) Wether the breach of a copyright in a
film can be commtted only by duplicating
the filmitself ?

(V) Whether the plaintiff has est abl i shed t hat
the Defendants are guilty of passing
off their gane show as that of the
plaintiffs gane show ?

3. The | ear ned Si ngl e Judge has
answered Question No. (1) in the
affirmative. The l|earned Single Judge
has answered Question Nos. IIl, IIl, and
|V in negative. The |earned Judge has
answer ed Question No. (V) I n t he
affirmative and has granted tenporary
I njunction restraining defendant no.3
from telecasting the gane show. The
| earned Judge has held that t he
defendants are guilty of passing off
the alleged gane show as that of the

plaintiff s gane show. The | earned
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Judge in para 133 has considered the
allegations in the plaint in that

regard which are as follows :

133. “ This brings ne to the Plaintiff s
case of passing off. The plaintiff s
case is that the Defendants have
slavishly copied the content and
presentation of its television gane
show and that the Defendants gane shows
constitute passing off since nmaking and
br oadcasti ng t her eof I nherently
t ant anount s to t he Def endant s
m srepresentating to the nenbers of the
public and the trade that they are
associated with the plaintiff. The
m srepresentation on the part of the
Def endants in making and broadcasting
the television gane show Antakshari -
The great Challenge is calculated to
damage and erode the  plaintiff s
excl usi ve proprietory ri ghts and

goodwi Il in the television gane shows
d ose Up Ant akshar i and Titan
Ant akshari t he cont ent and/ or

presentation and the word Antakshari
in relation to any television gane
show. The Plaintiff has al so
specifically averred t hat t he
advertisenents for the television gane
shows C ose Up Antakshari and Titan
Ant akshar i have resulted in accrual of
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an envi able reputation and goodw ||l in
the television gane shows and their
association with he plaintiff. Further
t he Plaintiff cont ends t hat t he
Def endants by their aforesaid acts are
also indulging in unfair conpetition.
The Plaintiff therefore submts that it
Is entitled to a perpetual order and
I njunction restraining the Defendants
form making and Dbroadcasting the
television ganme show Ant akshari - The

G eat Chal | enge and/ or using the
content and/or presentation and/or the
wor d Ant akshar i in relation to the

tel evision gane show so as to pass off
the Defendants television gane show
Ant akshari-The G eat Chal | enge as
being a television ganme show associ at ed
with and/or authorized by and/or in any
manner connected wth the plaintiff.

4. The | ear ned Single Judge has
consi der ed certain docunent s. I n
paragraph 153 the |earned Judge refers
to entry in the Linca Book of Records
in relation to the plaintiff s show 1In

paragraph 154 the |earned Judge refers
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to the statenents/interviews of the
first defendants which he had annexed
to hi s af fi davits. These
statenents/interviews were published in
t he newspaper. The |earned Judge in
par agraph 154 observes:

Il would not normally rely upon newspaper
articles or such publications.Hwever, these
publ i cations have been relied upon by the first
defendant hinself and he certainly cannot deny
the contents thereof or object to the sane being
referred to.

5. The learned Single Judge in paragraph
156 refers to the newspaper article
titled Ganes people play which was
published in the publication titled
Entertai nnent CGuide of August, 1996.

The learned Single Judge then in

paragraph 159 records a finding that

there is no I|ikelihood of sponsors
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thinking that the third defendant;s
gane show is in fact that of the
plaintiff. In paragraph 160 the | earned
Single Judge records that there is no
| i kel i hood of t he Vi ewer s bei ng
conf used. Then, in paragraph 161 the

| ear ned Judge observed thus :

161. “ The matter however does not rest
there while <considering a case of
passing off in respect of television
shows. It is not that a show can only
be telecast on a particular channel.
The sane show can be tel ecast on one or
nore channels,at the sane tine or at
different tines. It is entirely a
matter of agreenent between the owner
of the show and the owners of the TV
channel s. The question therefore is
whet her viewers think or are likely to
think that the Plaintiff is associated
wth the programme being telecast by
the third Defendant or has permtted
the sane or that a programme though
t el ecast by t he third Def endant
actually belongs to or is the work of
the plaintiff.
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6. Thus, +the learned Single Judge
proceeds to consider the question
whet her the viewers are likely to think
that the plaintiffs is associated wth
the programme being telecast by third
third defendants. For that purpose, the
| earned Judge conpares the contents of
both the programmes and after conparing
the contents of both the programmes in
det ai |, the learned Single Judge

observed thus:

There are no doubt di f f erences

bet ween t he t wo progr anmes. I N
subst ance, t he concept of t he
show programme is a test of the

contestant s knowl edge and nenory of
Hndi filmnusic. The Plaintiff is not
entitled to a nonopoly in the concept
of testing a person s know edge and
menory of Hindi film nusic. It is the
manner in which the contestant s
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know edge and nenory is tested, which
accounts for novelty. The question is
whet her there is any novelty in the
manner in which such tests are
conducted by neans of a tel evision gane
show.

In paragraph 187, the | earned

Si ngl e Judge observes

187 On the question of simlarity
between the two shows, it is evident

that the corresponding rounds of th4e
Plaintiff s and the Defendant s shows
are not | denti cal . Ther e are

differences......... ... . . . ...,

There is however, a great deal of
simlarity at |least in respect of round
nos. 4 and 5. There is also a great
deal of simlarity bet ween t he
plaintiff s round no.1 and the third
Def endant s round no. 9 and t he
plaintiff s round no. 10 and t he
Def endant s round no.12. Then the
| ear ned Judge observes

188. “ I will presume that that by itself is
not sufficient for the plaintiff to
mai ntain an action for passing off.
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There are however three additional

factors which | find of considerable
| nportance. These three factors, though
not | ndi vi dual |y, when consi der ed

together, clearly tilts the balance in
the Plaintiff s favour.

7. Thus, the learned Single Judge
finds after conparison of the contents
of the shows that the simlarities
found in the two shows considered the
nunber of dissimlarities thereby the
plaintiff would not be entitled to
tenporary injunction. The |earned Judge
however observes t hat | f t he
simlarities coupl ed W th
dissimlarities in the content of the
progr anmes wth the three factors
nanmed by him are considered then the
plaintiff becones entitled to tenporary

| njunction sought by the plaintiff. The
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first of the three factors is the
newspaper articles dated 6th January,
2007 and 12th January, 2007. The
second aspect is that anchor of the
show i s Annu Kapoor and third aspect is
that defendant no.l1l is the producer of

t he show.

8. The learned Single Judge relying on
these three factors holds that a case
of passing off has been nade out and
granted tenporary injunction in terns
of prayer clause (b) of the Notice of
Motion which restrained the defendant

no.3 fromtel ecasting the gane show.

9. This is an Appeal filed by the

def endant no. 3. Lear ned counsel
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appearing for the appellant submts
that even assumng that the finding
recorded by the learned Single Judge in
relation to the simlarities and
dissimlarities in the content of the
two shows is correct, then also
according to the learned Single Judge
the plaintiff does not becone entitled
to tenporary injunction. According to
t he | ear ned Single Judge, t he
plaintiff becones entitled to tenporary
| njunction | f simlarities and
dissimlarities are considered in the
|ight of the content of the newspaper
articles dated 6th January, 2007 and
12th  January, 2007. Learned counsel
relying on the judgnent of the Suprene

Court in the case of LAXM RAJ SHETTY
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VS. STATE OF TAML NADU  (1988) 3

Suprene  Court Cases 319 submits that

newspaper articles wthout exam ning
the author of those articles are not
adm ssible in evidence and therefore
the |l earned Single Judge could not have

relied on the two newspaper articles.

10. Learned counsel further submts
that even assumng that the |earned
Single Judge is right in holding that
because those articles were produced
before the court along wth affidavit
by the defendant no.1l, he cannot deny
those articles the |earned Judge has
not given any reason in the order why
those articles can be wused by the

| earned Judge against defendant no. 3.
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Learned counsel submts that t he
finding recorded by the |earned Single
Judge that Annu Kapoor is predom nant
figure of Dboth ganme shows is not
correct. Annu Kapoor was only a co-
anchor of the show and he was not the
sole anchor and in the order the
| earned Single Judge has not given any
reasons why only because defendant no.1
I s producer of the show it anounts to

passi ng off.

11. Learned counsel appearing for the
plaintiff-respondent no.1 on the other
hand submts that the |earned Single
Judge has considered the simlarities
in the content of the two programmes.

| n support of this subm ssions, he took
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us through several paras  of t he
judgnent. He submits that as newspaper
articles on which the learned single
Judge has relied were produced by the
defendant no.1 the Ilearned Judge was

justified in referring to the contents

of those newspaper articles. The
| ear ned counsel submts t hat as
respondent in this Appeal he is

entitled to contend that the findings
recorded by the |earned Single Judge
against him in the inpugned order on
Question nos. 2,3 and 4 is incorrect.
| n support of his contention, he relied
on the judgnent of the Suprene Court in

the case of RAVINDER KUMAR SHARMA vs

STATE OF ASSAM (1999) 7 Suprene Court

Cases 435. The | earned counsel however
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did not contend that the contents of
the newspaper articles could have been
used against the defendant no. 3. I n
any case he did not show any reasons
given by the learned single Judge for
relying on these articles against the

def endant no. 3.

12. W however, did not permt the
| earned counsel to argue that the
findings recorded by the | earned single
on Question nos. 2,3 and 4 is incorrect
because there was no prior notice given
by the respondent no.1 to the Appell ant
about his intention to argue that the
findings recorded against him in the
| mpugned order on Question nos. 2,3 and

4 are i ncorrect.
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13. 1t 1s true that a successful
plaintiff in Appeal filed by the
defendant against a decree wthout
filing any cross objections supports
the decree in his favour on grounds
ot her than ones which are nentioned in
the judgnent. He can al so urge that the
findings that has been recorded agai nst
himin the order are incorrect and for
that purpose it is not necessary that
he files cross-objections,. In our
opi nion, however in order to entitle a
r espondent to ar gue t his, t he
respondents wll have to conply the
principles of natural justice. He wll
have to give reasonable notice to the

Appellant of his intention to argue at
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the final hearing of the Appeal that
the findings recorded against him in
the order which is in his favour are
Wr ong. Wt hout the respondents givVving
such notice to the Appellant, the
respondent cannot be permtted to urge
such a ground for the first tine at the
final hearing of the Appeal because, if
the respondents is permtted to do that
it wll take the Appellant by surprise
which wll be violative of t he
principles of natural justice. | f the
respondent no.1 intends to argue that
the findings recorded on Question nos.
2,3 and 4 are wong, it was for himto
give prior notice to the appellant of
his intention to do so. Oherwse

permtting respondent no.2 to argue
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t hat woul d be viol ati ve of t he

principles of natural justice.

13. When an Appeal is filed against the
judgnent and decree, what s basically
challenged is the finding recorded against
the Appellant in the judgnent. Wen a party
to the suit wants to challenge the findings
recorded in the judgnent against it in
appeal , it has to file a nenorandum of
appeal. Sub-Rule 2 of Rule 1 of Oder 41
| ays down that The nmenorandum shall set
forth, concisely and under distinct heads,
the grounds of objection to the decree
appealed from w thout any argunent or
narrative; and such grounds shall be
nunbered consecutively. This requirenent
Is obviously included to give clear notice
to the Respondent as to on which grounds

the findings recorded in the order are
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being chal |l enged. In our opi ni on, t he
provisions of Rule 2 of Oder 41 are also

rel evant. They read as under:

2. Gounds which my be taken in
appeal .- The appellant shall not,
except by l|eave of the Court, urge
or be heard in support of any ground
of objection not set forth in the
menor andum  of appeal ; but t he
Appellate Court, in deciding the
appeal, shall not be confined to the
grounds of objections set forth in
t he nenorandum of appeal or taken by
| eave of the Court under this rule:

Provided that the Court
shall not rest its decision on any
other ground unless the party who
may be affected thereby has had a

sufficient opportunity of contesting
the case on that ground.

At the hearing of the Appeal only the
gr ounds whi ch are nment i oned I n t he
menor andum of appeal can be argued. Rule 3
of Order 41 lays down that if the nmenorandum
which is not drawn up in the manner provided

by Order 41 nmay be rejected by the Court.
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Thus, the schene of Oder 41 is that if any
finding recorded by the trial court in the
judgnent is to be challenged el aborate
ground is to be taken in the nenorandum of
appeal, so that the Respondent gets notice
as to what is being argued for challenging
the finding. In our opinion, when the
Respondent in an appeal wants to challenge
the finding recorded against him by the
trial court, it would be the requirenent of
natural justice that the Appellant in whose
favour the finding is recorded is given
adequate notice of two things; (i) that the
Respondent wants to challenge the finding
recorded in favour of the Appellant and (ii)
the ground on which the finding is being
chall enged. This has to be done at such
point of time as would give the Appellant a
reasonable notice. In our opinion, if this
procedure is not followed, it wll result in

violation of principles of natural justice,
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I n asnmuch as, t he Appellant would not know
whi ch of the findings recorded in his favour
by the trial court are being challenged by
t he Respondent and the grounds on which they
are being chall enged. Rule 22 of Order 41
is an enabling provision which nakes it
possi ble for the Respondent to challenge the
finding recorded by the trial court against
him w thout filing an appeal. Oder 41 does
not |lay down any procedure to be followed in
t he Respondent exercising that right given
by Rule 22. Ther ef or e, that right wll
have to be exercised by the Respondent in
consonance wth the principles of natural
justice. Because there is nothing to be
found in Oder 41 Rule 22 which would
indicate that it was the intention of the
Legislature to exclude observance of the
principles of nat ur al justice in the
Respondent exercising his right under Rule

22 of Order 41.
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14. Therefore, the only question now to
be considered by us is whether the
| ear ned Single Judge really was
justified in relying on the newspaper
articles to record a finding that the
third def endant has made a
representation indicating a connection
between the two ganme shows. The
| ear ned Single Judge has hi nsel f
observed in paragraph 181 of his order
that though there are dissimlarities
in the content of the two gane shows in
view of the representati on nade by the
third defendant indicating a connection
between the two ganme shows a finding
has to be recorded that the third

defendant tried to pass off its show as
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that of the Plaintiff.

15, In its judgnent in the case of
LAXMAN RAJ SHETTY supra is concerned in
relation to admssibility of newspaper
articles in evidence the Suprene Court
in para 26 of that judgnment has
recorded a clear finding that the
statenment of fact contained in a
newspaper | S merely hear say and
therefore inadmssible in evidence in
the absence of the nmaker of the
st at enent appearing in court and
deposing to have perceived the fact

report ed.

16. The observations Oof the Suprene Court
found in paragraphs 25 and 26 of that

judgnent in our opinion are relevant
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they read as under

25. “We cannot take judicial notice of the facts
stated in a news item being in the nature of hearsay
secondary evidence unless proved by evidence alone.
A report in a newspaper 1is only hearsay evidence. “

26. “ A newspaper item without any further proof of
what had actually happened through witnesses is of
no value. It is at best a second hand secondary

evidence. It is well known that reporters collect
information and pass it on to the editor who edits
the news item and then publishes it. In this process
the truth might get perverted or garbled. Such news
items cannot be said to prove themselves although
they may be taken into account with other evidence
if the other evidence 1is forcible. “ (Emphasis
supplied)

Thus, it is clear that newspaper
articles are clearly inadmssible in
evidence and therefore, the |[earned
single Judge was not at all justified
in relying on the newspaper articles
w thout there being any affidavit filed
by the author of the statenment found in

t hose articl es.
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17. So far as question whether the

contents of those articles could have

been used agai nst t he present
appel l ants-third def endant S
concer ned, the |earned single Judge

has observed that because the articles
wer e produced by the first defendant he
cannot deny truth of those articles.
Even accepting the observations at
face value and as correct, in our
opinion the learned Single Judge was
under a duty to give reasons why he
finds that the <contents of those
articles are binding on the third
def endant also. Admttedly, the third
def endant has not produced those

articles before the Court nor the third
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def endant was relying on t hose
articles.
18. |f those newspaper articles on

which the Ilearned single Judge has
placed reliance are left out of
consi deration two factors remain (1)
Anoo Kapoor is anchor and (2) defendant

no.1 i s producer.

So far as the role played by Annu
Kapoor is concerned, it has conme on
record that he is not the sole anchor.
He was one of the anchors and to show
that presence of Annu Kapoor in the
show is significant on record there is
no material except the articles. | f

the articles cannot be relied on for
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any nunber then there is no material on
record to show that Annu Kapoor plays
a significant role in the gane show To
establish the inportance of defendant
no.1 in relation to the show again the
only mat eri al on record I S t he
newspaper articles. In any case, in the
order inpugned in the Appeal there is
hardly any discussion on this aspect
| ndependently of what is said in the

newspaper articles.

In our opinion, therefore as the
newspaper articles cannot be relied on,
there is nothing on record to support
the findings recorded by the |earned
single Judge in relation to the role

pl ayed by Annu Kapoor and defendant no.
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19. The | ear ned single Judge I n
paragraph 188 of his order which we
have quoted above, has hinself observed
that had the three factors not been
present, he would not have granted
tenporary injunction on a finding that
a case of passing off has been nade
out. We find that even accepting the
findings recorded by the | earned single
Judge in relation to simlarity and
dissimlarity, in the two gane shows
tenporary injunction cannot be granted
because the newspaper articles which
have mainly weighed with the |[earned
single Judge in granting tenporary

| njunction are | nadm ssi bl e I n
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evi dence.

20. In the result, therefore Appeal
succeeds and the order inpugned in the
Appeal is set aside. Notice of Mdtion

No. 1648 of 2007 is disposed of.

At this stage, a request is nade by
the respondent no.1 to stay the
operation of this order. According to
him tenporary injunction granted by
the | earned single Judge was operating
for the last four years. Lear ned
counsel appearing for the defendant no.
3-appellant on the other hand pointed
out that the show of the plaintiff for

protection of whi ch t enporary
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I njunction was sought itself 1is not

being telecast for the |ast four years.

Ther ef or e, continuation of t he
tenporary injunction wll not serve any
usef ul pur pose. Lear ned counsel

appearing for the plaintiff is not in
position to dispute the statenent nade
on behal f of the appellant that show of
the plaintiff is not being tel ecast for
the last four years. In this view of
the matter, therefore continuation of
t he operation of t he t enporary
i njunction will not serve any useful

pur pose. Hence, request rejected.

Anoop V. Mohta, J D. K. Deshnukh, J
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