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1. On Friday, 12th March 1993, a series of bonb
explosions occurred in the city of Munbai wthin two
hours, i.e. between 1.30 p.m and 3.30 p.m The bonb
blasts took place in different parts of city starting
from Stock Exchange situated in South Munbai to the
Centaur Hotel, Juhu in North Munbai. Mre than 250
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persons were killed or were mssing as a result thereof
and nore than 700 got injured. A large nunber of
properties were damaged. The bonb blasts were said to
be engineered by one IbrahimMenon also called as Tiger
Menon, who is alleged to be a person with anti-social
background. These bonb bl asts were clained to be by way
of a retaliation to the denolition of the Babri Masji d-
Ram Janmabhoom structure at Ayodhya on 6th Decenber
1992 and the riots which took place thereafter in Minbai
between 6th to 12th Decenber 1992 and thereafter from
7th to 16th January 1993 wherein sone 900 people died,
nearly 2/3rd of whom were stated to be Muslins.
Thousands of people were injured and the | oss to various

properties was incal cul abl e.

2. The search into these bonb blasts led to the
arrest and prosecution of a |large nunber of persons.
Sonme 189 persons are said to be prosecuted under the
Terrorist and D sruptive Activities (Prevention) Act,
1987 (TADA) in a case nunbered as Bonbay Bl ast Case No.
1 of 1993. Qut of these 189 persons, 145 have been
arrested and 44 are stated to be absconding. There are
nore than 3700 wi tnesses sought to be relied upon by the
prosecuti on. The evi dence has now been | ed, argunents

are over and judgnment is await ed.
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3. A journalist by name S. Hussain Zaidi spent
good tinme on the information concerning these riots and
the prosecution resulting therefrom He interviewed
many of the accused and their associates, police
of ficers, prosecutors, defence |awers and went through
t he charge-sheet and the records of the case, and in the
year 2002 canme out with a book naned "BLACK FRIDAY". In
this book, he is stated to have gone into the heart of
the conspiracy and the massi ve investigation that
ensued. The book is stated to be a product of sone four
years of neticul ous research. The book is clainmed to be

the true story of the Bonbay bonb bl asts.

4. The Respondents Nos.3 to 6 to this petition (the
filmmakers) have now made a Hindi Filmbased on this
book. This aspect is very clear from the disclainer
that is shown at the beginning of the film The

di scl ai mer reads as foll ows: -

"The filmyou are about to see is based on the
book "Black Friday" first published in 2002.
The events depicted inthis filmare true to the
book and are constructed fromthe case for the
prosecuti on. In the adaptation to filmcertain
creative |icense has been taken. Not hing in

this narration should be construed to be an
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opi nion on the innocence or guilt of the persons

depicted. "

This film is not a docunentary film A docunentary
contains the visuals of actual events and real persons,
but no story. This filmis clained to be a docudrana.
It clains to unfold a story which is based on rea
events. It is not fictional. The characters are
portraits of real persons carrying their very nanes and
attenpting to resenble them conpletely. They are

clearly identifiable.

5. The Petitioner is accused No.44 in this trial
and he has been in custody all throughout. He is
awaiting the judgnment. He cane to know about this film
fromthe advertisement in newspapers that it is based on
a book which clainms to be a true story of the Bonbay
bonmb bl ast s. He bought the book and went through it
only torealise that it is produced with the assistance

of lawyers and support of the judge in charge of the

case. The Petitioner fears that the effect of the film
based on such a book will be to vitiate a fair trial and
decision, and wll have a damaging effect on the

inpartiality of the adm nistration of justice which is a
m ni mum expectation of an accused. In his view, the

film constitutes an interference in the admnistration
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of justice, it scandalises the court and, therefore, it
is in contenpt of court. H's second subm ssion is that
this filmdefanes himby showng himas a crimmnal, it
affects his reputation and nay even endanger security of
his life. He along with 31 undertrial prisoners in this
case had noved a Msc. Application in the TADA Court
after which the words "True Story" have been deleted
from the title of the film He has filed this petition
to challenge the legality, validity and propriety of the

grant of certification to the said filmby Respondent

No.2 - Central Board of FilmCertification (CBFC for
short). He prays that an appropriate order be passed
which wll suspend the circulation and screening of the
filmtill the judgnment is delivered. He has also prayed

for appropriate interiminjunction. Wth respect to the
submission wth respect to security of life, he has
affirmed a further affidavit on 10th February 2005 and
placed on record the nanes of seven accused who were
killed while on bail and |ist of nine accused on whom an

attenpt to murder was nade.

6. Wth respect to Petitioner’s first contention
concerning a fair trial and contenpt of ~court, the
defence of the Respondents Nos.3 to 6 has been that the
evidence and argunents in the trial are over, the film

has been based on the prosecution story and the rel ease
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of it 1is not sonmething which can affect a judicially
trained m nd. This is not a trial by the jury. The
| earned judge has to decide the matter on the evidence
led before himand hence there is no |ikelihood of any
ef f ect on admnistration of justice nor can it
constitute any comment on the pending proceedi ngs so as
to constitute contenpt of court. The Petitioner nust
show clear and immnent prejudice to his defence,
ot herwi se free speech and artistic expression should not
be curbed on the ground of alleged contenpt. As far as
the second grievance wth respect to defamation is
concerned, it is stated that these are all facts culled
out from public domain and known to the world at |arge.
Therefore, neither defamation can be pleaded nor any
injunction sought. The necessary certificate under the
statute has been given by the conpetent authority.
Prior thereto, a disclainer has been given, as nentioned
earlier, that nothing in the narration be construed as
an opinion on the guilt of the persons depicted.
Thereafter the second bal ancing act has been done in
TADA Court by deleting the words "True Story”. The film
makers are ready to give a further disclainer as the
third bal ancing act for the protection of the defence as
wel |l as prosecution, if required. There should not be
any interference in the freedomof artistic expression

which 1is otherw se guaranteed under Article 19 of the
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Constitution of |India on the ground of defamation as
wel | . It is a matter of bal ancing the conpeting clains
for a free trial as against free speech and expression
and the film nakers are ready for an appropriate

bal ancing act short of suspension of screening of the

film
7. The petition was noved for urgent interimorders
and was heard after notice to the Respondents. After

hearing counsel for both the parties, an ad-interim
order was passed restraining the release of the filmon
27th January 2005. An S.L.P. was filed thereagainst,
but the same was dismssed by the Apex Court by
observing that the S.L.P. was not being entertained
since it was against an interlocutory order and the
matter was to be reconsidered thereafter by the High
Court. The film was not seen by this Court at that
tinme. Only the book "Bl ack Friday" was nmade avail abl e.
The filmwas viewed thereafter. Affidavit in reply has
been filed by Respondents Nos.3 to 6, 1 & 2 and then a
rejoinder by the Petitioner. State of Maharashtra
t hrough Comm ssioner of Police, Minbai has noved a
chanber summons to join in this matter as a Respondent
to point out that the filmcauses prejudice to the
prosecution as well. By an order passed on 15th

February 2005, we have allowed the State to join, but
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only as intervener and not as Respondent. The affidavit
in support of the chanber sutmons by State of
Maharashtra is treated as their affidavit explaining
their stand with respect to this wit petition. On the
request of the counsel for all the parties, the petition
is heard finally at the adm ssion stage. Rule is
therefore issued and made returnable forthwth. The
counsel for the parties have made their subm ssions and

they are heard at |ength.

8. Before we proceed to deal with the contents of
the filmand the subm ssions on facts and law in detail,
it would be desirable to refer to basic statutory
provi si ons. The Petitioner is claimng his right under
Article 21 of the Constitution which declares that no
person shall be deprived of his life or personal |iberty
except according to the procedure established by |aw
Right to personal liberty includes the right to fair
trial and which has to be w thout any out si de
i nfl uences. He has invoked Article 14 also which
guarantees equality before |law and equal protection of
| aws. It is contended that though Article 19(1)(a)
secures freedom of speech and expression, it is subject
to the restrictions contained in Sub-Article (2) thereof
which include restrictions on the ground of contenpt of

court and defamation. As against that, protection of
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life and personal |iberty as enshrined in Article 21 has
been pl aced on a hi gher pedestal after 44th Amendnent to
the Constitution and even in the Emergency provisions
under Article 359 sub-article (1)(a), it has now been
provi ded that whereas the fundanmental rights conferred
by Part 11l of the Constitution could be suspended
during enmergency, Articles 20 and 21 are excluded from

t hi s suspensi on.

9. Article 19(2) reads as follows: -

"19. Protection of certain rights regarding
freedom of speech, etc. (1) Al citizens shal

have the right -

(a) to freedom of speech and expression;
(b)
(9)

(2) Nothing in sub-clause (a) of clause (1)
shall affect the operation of any existing |aw,
or prevent the State fromnmaking any law, in so
far as such |law i nposes reasonable restrictions
on the exercise of the right conferred by the
sai d sub-clause in the interests of t he

sovereignty and integrity of India, the security
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of the State, friendly relations with Foreign
States, public order, decency or norality or in

relation to contenpt of court, defamation or

incitenent to an offence.”

The same provisions are reflected in clause (1) of
section 5B of the C nemat ograph Act, 1952, which

provi des as follows: -

" 5B. Principles for guidance in certifying
films.- (1) A filmshall not be certified for
public exhibition if, 1in the opinion of the

authority conpetent to grant the certificate,
the film or any part of it 1is against the
interests of the sovereignty and integrity of
India the security of the State, friendly
relations with foreign States, public order,

decency or norality, or involves defamation or

contenpt of court or is likely to incite the

conmmi ssi on of any offence.”

10. As far as the submission wth respect to
contenpt is <concerned, we will have to refer to the
definition of "crimnal contenpt” as found in section
2(c) of the Contenpt of Courts Act, 1971 which reads as

foll ows: -
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"Crimnal contenpt neans the publication
(whether by words, spoken or witten, or by
si gns, or by visible representation, or
otherwise) of any matter or the doing of any

ot her act what soever whi ch-

(1) scandalises or tends to scandalise, or
|owers or tends to |ower the authority of, any

court; or

(i) prejudices, or interferes or tends to
interfere wth, the due course of any judicial

proceedi ng; or

(tit) ‘interferes or tends to interfere with or
obstructs or t ends to obst ruct, t he

adm nistration of justice in any other manner."

11. As stated earlier, the filmis based on the book
"Bl ack Fri day". The book begi ns W th t he
Acknow edgnent s. Thereafter there is an Author’s note

and then Maps giving the bonb sites. Then there is a
Prol ogue whereafter the Chapters in the book start.
There are in all 17 chapters with the follow ng

captions: -
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These
Sour ce

at th

1) The Beginning, 2) The Conspiracy, 3) The
Preparations, 4) The Final Plan, 5) The Worst
Day, 6) The Days After, 7) On the Run, 8) The
| nvesti gati on Continues, 9) Enter Bollywod, 10)
Prize Catches, 11) The O her Teans, 12) The
Trial Begins, 13) Yaqub Menon, 14) The Hel ping
Hand, 15) The Case Continues, 16) Retaliation,
17) Life after Death.

chapters are followed by an Epilogue, then the
s and an Appendix. As far as the Acknow edgnents

e beginning of the book are concerned, we have

already mnmde a reference to the sane. 1In the Author’s

Not e,

In th
st at ed
been

accuse

it has been specifically stated as foll ows:

"Much of the story is culled from the case
presented by the prosecution in the trial as the
prime sources of information are the chargesheet
in the case filed by the police and the

statenents of the accused."

e Sources nentioned at the end of the book, it is
that the details of nbst of the incidents have
collected fromthe confessional statenents of the

d or information through their depositions in the
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court. Then it is stated later on that with respect to
the details of the |egal proceedings, the author was
hel ped by the presiding judge and the defence advocates
whose nanes are nentioned. It is also stated that the
aut hor was assisted by the nmenbers of CBI, Special Task

Force especially one Raman Tyagi and nedia reports.

12. As far as the filmis concerned, apart from
viewng it, we also went through its script in Hindi
with English translation, both of which were nade
avai lable by the filmnmakers. The filmbegins with the
Di sclainmer reproduced earlier. Thereafter a quotation
from Mahatma Gandhi is printed, nanmely that "Eye for Eye
makes the whole world blind". Then the filmbegins with
a scene from Navpada Police Station where one Gullu is
being interrogated by a police officer three days before
the bonb blasts. During the interrogation, he discloses
that the city is going to be bonbed including at Sena
Bhavan, Chief Mnister’s office, Stock Exchange, etc.
Then a city street is shown in the night and then the
it wup durgah at Mahim One Badshah Khan is then shown
on a scooter. Thereafter there is a scene where sonme 20
men are shown around one Tiger Menon who tells themthat
@Qullu has defected, but that is not going to stop them
on Friday, the 12th, which is the 17th day of Ranean,

the day on which the Prophet fought the holy war and
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won, i.e. the day when they had to act.

13. Thereafter the city is shown three days’ |ater,
the traffic at the Churchgate Railway Station and then
the bonb blasts at the Stock Exchange at about 1.30 p.m
when people were comng out during lunch time. Then the
tragic sequences follow First, the bonb blast at
Passport O fice and Century Bazar are showmn. One red
coloured Maruti van is found | eft near Century Bazar.
The RC Book of the vehicle is found by the police in the
name of one Rubina Menon of Mahim Then there are
scenes on the basis of this information showing the
search carried out at Mahim by Police Oficers M. Rakesh
Maria and M. Dangle. Thereafter finding of an uncl ai ned
parked scooter at Nai gaum and which is found to be that
of one Asgar Mukadam |l eading to his arrest. Thereafter
the filmproceeds as divided in various chapters. The
headi ngs of the chapters are not exactly corresponding

to the chapters in the book. They are as follows: -

1) The first arrest, 2) Arrest and interrogation
March - April 1993, 3) On the run, 4) Yeda
(Yakub) Khan and RDX, 5) The conspiracy - |I.
Planning, Il. Training, Ill. Yaqub Menon and

Dawood I brahim V. Wat is past is prologue.

::: Downloaded on -08/01/2018 12:50:14 :::



The first chapter in the filmis thus for exanple on the
first arrest which shows the arrest of above nentioned
Asgar Mikadam This Miukadamtells the story as to how
the bonb blasts were planned. Thus one Mhanmed | gbal,
who is an accused, is shown taking a scooter with RDX to
a place in Naigaum Then the Petitioner, Mishtaq
Tarani, 1is showmn going to Centaur Hotel at Juhu and
planting a bonb. Farooq Pawal e and Badshah Khan are
shown parking a car at Lucky Petrol Punp near Sena
Bhavan at Shivaji Park. Again Tarani (the petitioner)
is shown going to Zaveri Bazar and | eaving a scooter
with RDX there. Thereafter a scene of throwing a bonb

in Machi mar Col ony at Mahim

14. Thereafter conmes the second chapter of the film
whi ch is on arrest and investigation which IS
corresponding to Chapter 8 of the book. Arrest of
various accused such as one Parvez and Intiaz Ghavate is
shown. Chapter 3 of the filmis entitled "On the run"

where the story of one Badshah Khan, who |[|ater-on
becomes an approver, is disclosed. This chapter ends
with the arrest of Badshah Khan at Ranpur and his

statenent to the police followed by the interval

15. After the interval, Chapter 4 of the fil m begins

which 1is on one Yeda Yaqub and RDX. This chapter shows
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the arrest of the relatives of one Yeda Yaqub and their
ill-treatnent by the police under Inspector Dangle.
Then the questioning of the Investigating Oficer Shr

Rakesh Maria by the Press is shown wherein he states
that nmay be there are some human rights abuses, but the
executors of the bonmb blasts are worse. Yeda Yaqub is
shown as being in touch with one police officer Shr

Arup Patnaik and inploring himto release his relatives
in turn for which he wll give somne rel evant
i nformation. The conversation of Yeda Yaqub with Arup
Patnaik |eads to the recovery of RDX at Nagla Bunder in
District Raigad. Thereafter the chapter shows the
arrest of one Khurana for tracing one Pilu Khan. When
Khur ana is at the police station, he sees t he
ill-treatnent of a few |l adies by policenmen. On being
granted bail, he goes hone and kills his w fe, daughter
and commts suicide. This is followed by a statenent of
Police Conm ssioner M.Sanra who tells that Khurana was

never in the custody of police.

16. Then comes Chapter 5 which is on t he
"Conspiracy”. It shows the planning as disclosed in the
confession of Badshah Khan. 1t shows how one Javed

Chikna received an injury during the riots after the
denolition of Babri Msjid, and he being taken to

National Hospital, Mahim Then this Javed Chikna

::: Downloaded on -08/01/2018 12:50:14 :::



nmeeting wth one Dawood Phanse at Hotel Big Splash at
Ali bag, Tiger Menon inploring Dawood Phanse to help in
| anding RDX, Phanse w shing to neet Dawood |[|brahim

hi msel f and his neeting with Dawood | brahi min Dubai .

17. Thereafter conmes the second part of this Chapter
5 which is on "Training". This is corresponding to
chapter of Preparation in the book. This shows Dawood
Phanse linking with the officers of Excise and Custons
at Village Shekadi, a coastal village, followed by
unloading of RDX and AK-56 rifles. Then it is shown
that Badshah Khan and sone others go to Dubai and to
| sl amabad. Qllu is shown joining themat |Islamabad.
Then the training of operating detonators and expl osi ves
foll owed by a neeting at Dubai where an oath is given by
Tiger Menon by placing hands on Quran. Thereafter the
return of all the persons concerned to Munbai, a visit
to the Head Ofice of Minicipal Corporation and plan to
blast it followed by the arrest of Gullu which is shown
at the beginning of the film Then a statenent of
M. Sanra, Police Conm ssioner that on 4th Novenber 1993
the charge-sheet had been filed and a |eading |awer
(whose name is mentioned) is appointed as t he
Pr osecut or. Then comes Part 111 of this chapter which
is on Yaqub Menon, a relative of Tiger Menon and Dawood

| brahi m It is shown as to how Tiger Menon's property
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was destroyed in the post Ayodhya Riots and how
relatives of Dawood | brahi msuffered and their sending
him bangles in a sealed cover, and Dawood talking to a
leading lawer who is also in politics to find out a
way. The film ends with the shots of Babri Msjid
denolition, riots and bonb blasts and again the earlier

guot ed sentence of Gandhiji.

18. As far as the Petitioner hinself is concerned,
he is shown planting a bonb at the Juhu Centaur Hotel in
a suitcase (pages 23 and 24 of the English Script) and
at the Zaveri Bazar in a scooter (page 29 of the English
Script). Then he is shown driving a car wherein various
participants in the bonb blasts are going fromplace to
place and ultimately throwi ng the detonator sonewhere
near Prabhadevi, vacating the car and the Petitioner
being asked to | eave the car forthwith (pages 30 and 31
of the English Script). Thereafter it is shown that the
participants in the conspiracy are having a connection
with Pakistan (pages 93 to 97 of the English Script).
This is also seen in the conversation in Dubai wherein
Tiger Menon, a person claimng to be of ISI, and the
participants in the conspiracy are discussing the plans
for retaliation after the denolition of Babri Masjid.
After the episode concerning the ill-treatnent of the

relatives of Yeda Yaqub, Shri Maria is asked questions
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by menbers of Press and whil e defending the action, he
states that sonetinmes sone innocents are arrested al ong
with ten such crimnals. Nobody is perfect in the
wor | d. These people feel that what they have done is
absolutely right, they are jehadis, they are terrorists
and extrem sts. Forget third degrees, even if their
fingers are cut, they will not open their nmouth until

t hey are di shonoured.

19. | n paragraphs 4, 6, 8, 9, 11, 12 and 15 (vii) of
this petition, it is submtted that the fact that the
author of the book has given "special thanks”" to the
judge for the support given by him the fact that he
claims it to be the true story with real characters and
incidents (para 4) and the fact that the film also
claimtse to be true to the book (with certain creative
licence) may scandalise or tend to scandalise or | ower
or tend to |lower the authority of court (para 9). The
judge nust not be inpartial but also be seen to be
inpartial (para 6). The acknow edgnment in the book
shows that the judge had pre-decided the case and his
mnd was not open and unbi ased (para 8). The things
which lower the prestige and authority amount to
contenpt of court as defined in section 2(c) of the
Contenpt of Courts Act (para 11). Viewers will form an

opinion lowering the authority and prestige of court
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(para 12). The screening of the filmwll affect the
appearance of TADA Court as an inpartial judicial
institute and undermne the confidence of people in
I ndian Judicial System (para 15(vii) ). |In para 13 of
the petition, it 1is contended that the accused is
presuned to be innocent until found guilty by a
conpetent court and no conpetent court has found themto
be gquilty so far. The release of the filmwll defane

the Petitioner and the other accused.

20. On behalf of filmmakers, it was subm tted that
there nust be a clear and present danger that free
speech will produce a substantial evil and then only the
State w |l exercise power to prevent it. There nust be
present or inmm nent danger and the evil to be prevented
must be a serious one. Reliance was placed on the dicta
of Justice Brandeis of the American Suprene Court in
Wiitney v. California - (1927) 274 US 357. However, as
far as Indian Law is concerned, the question wth
respect to the validity and legality of censorship has
been squarely considered by the Apex Court in KA.
Abbas . Union of India - (1970) 2 SCC 780. A

Constitution Bench of the Apex Court (per Hidayatull ah,

Cl.) specifically hel d t hat censorship and
pre-censorship also has full justification in the
exhibition of cinema filnms in India. 1In para 41 of that
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judgment, the Court held as follows: -

21.
cal | ed
reput ed
whet her
speech
first

pre-cen

"Wth this prelimnary discussion we say that
censorship in India (and pre-censorship is not
different in quality) has full justification in
the field of the exhibition of cinema filnms. W
need not generalize about other forns of speech
and expression here for each such fundanent al
right has a different content and i nportance.
The censorship inposed on the making and

exhibition of film is in the interests of
soci ety. If the regul ations venture into
sonmething which goes beyond this legitimte
opening to restrictions, they can be questioned
on the ground that a legitimte power is being
abused. We hold, therefore, that censorship of
films including prior restraint is justified

under our Constitution."

That was a case concerning a docunmentary film
"A Tale of Four Cities" made by M. Abbas, a
filmmaker. While deciding the question as to
pre-censorship by itself offends the freedom of
and expression, in that matter, which was the
one, wherein the censorship in general and

sorship in particular were chall enged, the Apex
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Court noted that censorship is prevalent all the world
over in sone formor other and pre-censorship al so plays
a part where notion pictures are involved (para 19).
While discussing the role of filnms when conpared wth
other forms of art and expression, the Court observed in

para 20 as foll ows: -

"Furt her it has been al nost uni versally
recogni sed that the treatnent of notion pictures
must be different fromthat of other fornms of
art and expression. Thi s arises from the
instant appeal of the notion picture, its
versatility, realism (often surrealisn), and its
co-ordination of the visual and aural senses.
The art of the caner aman, with trick
phot ography, vistavision and three-dinensional
representation thrown in, has made the cinema
picture nore true to |ife than even the theatre
or indeed any other form of representative art.
The notion picture is able to stir up enptions
nore deeply than any other product of art. Its
effect particularly on children and adol escents
is very great since their imuaturity nakes them
nmore wllingly suspend their disbelief than

mat ure nen and wonen."
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In para 21 of the judgnent, the Court referred to the
dicta of Justice Brandeis by specifically referring to
the propositions in Wiitney v. California. It referred
to the |eading judgnent of Justice Douglas in Kingsley
International Pictures Corpn. v. Regents - (1959) 360
US 684 concerning the filmlLady Chatterley' s Lover.
Then it referred to the cases fromEngland and finally

observed in para 39 as follows: -

"It, therefore, follows that the American and
the British precedents cannot be decisive and
certainly not the mnority view by sone of the
judges of the Suprene Court of the former. The
American Constitution stated the guarantee in
absolute ternms without any qualification. The
judges try to give full effect to the guarantee
by every argunment they can validly use. But the
strongest proponent of the freedom (Justice
Dougl as) hinself recognised in the Kingsley case
that there nust be a vital difference in

approach. This is what he said:

" f we had a provision in our
Constitution for ‘reasonable’ regulation
of the press such as India has included

in hers, there would be room for
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ar gument t hat censorship in t he
interests of norality woul d be

perm ssible.”

In spite of the absence of such a provision
Judges in Anerica have tried to read the words
‘reasonabl e restrictions’ into t he Fi rst
Amendnent  and thus to nmake the rights it grants
subject to reasonable regulation. The American
cases in their majority opinions, therefore,

clearly support a case of censorship.”

22. Thus, as observed by the Apex Court, in the
I ndian Law where there are reasonable restrictions
permtted wunder the Constitution itself, the only
guestion to be determ ned is whether the decision of the
Censor Board is justified in a particular case or not
and if some other person, such as the Petitioner herein,
is aggrieved by the contents of a film can he not
contend that an appropriate restriction was necessary?
In the instant case, he relies upon two restrictions,
namely contenpt of court and defamation. The question,
therefore, to be examned is whether the film would
vitiate the fair trial and release thereof before the
pronouncenent of judgnment will amount to contenpt of

court and secondly whether it defanes the Petitioner
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thereby justifying his plea for injunction until the

judgnment in the trial.

23. Now we conme to the first question as to whet her

the filmaffects a fair trial and rel ease thereof would

anount to contenpt of court. W have noted the
contentions rai sed in t he petition earlier.
M . Sebast i an, | ear ned counsel appearing for t he

Petitioner, submtted that the Petitioner clains to be
i nnocent and he should be deenmed to be innocent until
the trial holds himguilty. The Petitioner has been
shown in the filmas planting a bonb at Centaur Hotel at
Juhu. Besi des, M. Maria, the Police Oficer in-charge,
has specifically called himand others involved as
| ehadi s, | SI  agents and terrorists. Apart from
defamation, in view of the fact that the entire story in
the film is on the strength of a well researched book
has got to be noted. The book clearly acknow edges the
support of the |[|earned Judge and of various |awers
involved in the case and the prosecution naterial. | t
is true that the evidence and the argunents are over,
but, at the sane time, the fact remains that even before

the verdict is out, the filmis depicting the Petitioner

as a crimnal. 1Is it not a description or a conment
which wll have an inpact on the decision? The filmis
a powerful nmedia. In the event the Petitioner is
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rel eased after this depiction, will it not lead to the
comments on the judge? WII this not be a factor which
may wei gh on the mnd of the judge? Does it not thereby
| ower the authority of the court and interfere with the
due course of judicial procedure? Does it not in any

case obstruct the admnistration of justice in the w der

sense?
24. M. Sebastian referred to a judgnent in the case
of R wv. Evening Standard Co. Ltd. - 1954 (1) Al

Engl and Law Reports 1026. 1In that matter, a Reporter of
an evening newspaper gave an erroneous report of the
evidence of a crimnal trial. The court held the
newspaper guilty of contenpt. Lord Goddard, CJ., who
delivered the judgnment of the court, quoted wth
approval the observations of Lord Hardw cke, L.C. in
St. James Evening's case reported in (1742) 2 Atk.

469, which were to the follow ng effect: -

"Nothing is nore incunbent upon courts of
justice, than to preserve their proceedings from
being msrepresented; nor is there anything of
nore pernicious consequence, than to prejudice
t he m nds of the public agai nst per sons
concerned as parties in causes, before the cause

is finally heard.”
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It was further observed in the said judgnent as

foll ows: -

"There may be also a contenpt of this court, in
prejudi cing manki nd agai nst persons before the
cause is heard. There cannot be anything of
greater consequence, than to keep the streans of
justice clear and pure, that parties nmay proceed
with safety both to t hensel ves and their

characters."

M . Sebastian submts that the present case is a fit case
where prejudice is sought to be spread against the
Petitioner and the other accused before the cause is

finally decided.

25. He then referred to the judgnent of a Division
Bench of Calcutta H gh Court in the case of Bankim
Chandra Paira and Another v. Anand Bazar Patrika and
Another - AIR 1950 Calcutta 129. That was a case where
the Petitioner and another person were under-trial

prisoners in a case under sections 148, 342, 353 and 307
of Penal Code. A news had appeared in the respondent

newspaper and another newspaper that communists had

| oot ed away about 70 nounds of paddy in a village within
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the police station of Narayangarh (M dnapore) at the
rel evant tinme. It was further stated that it was
desirable that the bail bonds of the accused should be
cancelled till their trial is finished or arrangenent
made for providing police guard. The Petitioners sent
by post an application addressed to the Registrar of the
Hi gh Court drawing attention to t he af oresai d
publication and that it related to matter which was
awaiting decision in the court wherein they were
accused. Notices were issued to the two newspapers for
interfering with the course of justice and for contenpt.
It was sought to be contended on behalf of the
newspapers that the information in the newspaper was too
vague. That subm ssion was repelled by the court by
observing that the description | eaves no doubt as to the
cause to which it relates. The Division Bench observed

at the end of para 8 as under: -

"What is punishable under the law is conment on
a cause while it is pending actually prejudicing
or calculated to prejudice any party. |[If the
party is named it adds to the gravity of the
offence but the namng of the party is not an

essential ingredient.”

In para 13, the Division Bench observed that the
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description of the accused as communists is certainly a
matter of great prejudice in the political atnosphere of
the country at that tinme. |In para 14, it quoted wth
approval the observation of Sir Arthur Harries, Chief
Justice of the Lahore High Court, in the matter of
Tribune reported in AIR 1943 Lahore 329, which was to

the follow ng effect: -

"Any publication which is calculated to poison
the mnds of the jurors, intimdate w tnesses or
parties or to create an atnosphere in which the
adm nistration of justice would be difficult or

i npossi bl e, ambunts to contenpt."”

The court held the newspapers guilty of contenpt.

26. Anot her judgnent relied upon by M. Sebastian was
a Division Bench judgnment of Madhya Pradesh High Court
in the case of Snt. Padmawati Devi v. R K Karanjia -
Al R 1963 Madhya Pradesh 61. Two persons were undergoi ng
atrial in Jabalpur in the matter arising out of suicide
coommitted by one Kum Usha Bhargava. This suicide had
led to communal riots. An article was printed by the
respondents in English newspaper "Blitz" wunder the
caption "Who set communal fires ablaze in Jabal pur?”

Sonme ot her picture of the case was sought to be given in
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that article wherein innuendo was that Kum Bhar gava
and the accused were all persons of bad character.
There were various other cormments on the prosecution
case and the witnesses. |In para 12, the D vision Bench

observed as foll ows: -

"12. I n t hese proceedi ngs, we are not
concerned with the truth or falsity of the
various allegations and innuendoes. W have
only to consider whether they were intended or
calculated to prejudice a fair trial, and in our
opi ni on, apart from intent, anything nore
calculated to prejudice a fair trial could not
have been witten and publ i shed. To cast
serious asper si ons on t he character of
Kum Bhar gava, who was dead and on whose
statenent the fate of the crimnal prosecution
depended, and on the character of the accused

who may have to face a crimnal trial involving

their life and liberty, cannot be justified on
any ground. Nor <can an attenpt to malign a
prospective wtness - the |lone neighbour who

claimed to have seen the accused nearabout the
house of Usha Bhargava on 3-2-1961 - by
ridiculing himfor being the only person to have

seen the accused on that day when others who are
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al l eged to have been equally in a position to do
so had not so seen them and further by inputing
notives to himby labelling his statenent as
being the result of communal feeling be defended

on any reasonabl e basis."

In para 25 of the report, the court referred wth
approval to the above referred judgnent in the case of
St. James’ s Eveni ng Post case, and in para 36 observed
that the court was not concerned with the bonafides of
the witers, but if the offending publication is
calculated or has the tendency to interfere wth the
course of justice, its witer and publisher cannot
escape liability. |In para 33 and 34, the D vision bench

observed as foll ows: -

" 33. In our opinion, both on principle and
authority we ought not to inport the concept of
mens rea in crimnal contenpts as thereby the
whol e purpose of the |aw of contenpt would be
materially defeated. It is a cardinal principle
of crimnal law that not only should justice be
done but that it should be seen to be done; and
if the publication in newspapers of such
articles directly or indirectly underm nes the

confidence of the people in the admnistration

::: Downloaded on -08/01/2018 12:50:15 :::



of justice, in our opinion, it should be

strongly di scount enanced.

34. In the words of Lawence, C. J. in

People v. WIson, (1872) 16 Am Rep. 528.-

"A Court wll, of course, endeavour to remain
whol |y uninfluenced by publications |like that
under consi deration; but will the comunity
believe that it is able to do so? Can it even
be certainin regard to itself? Can nen always
be sure of their nental poise? A timd nman
m ght be influenced to yield, while a conbative
man woul d be driven in the opposite direction.
Whet her the actual influence is on one side or
the other, so far as it is felt at all, it
beconmes dangerous to the admnistration of
justice. Even if a Court is happily conmposed of
judges of such firmand equal tenper that they
remain wholly uninfluenced in either direction,
nevertheless a disturbing el enent has been
throwmn into the council chanber, which is the

wi se policy of |aw to exclude."

27. M . Sebastian relied upon another judgnment in the

case of \Wsudeoraoji Sheorey v. A D Mni, Managing
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Editor, Htavada - AR 1951 Nagpur 26. A Division Bench
of the Nagpur Hi gh Court was concerned with respect to
three witings in the publication "H tavada" since they
had a tendency to prejudice the trial wherein the
Petitioner was involved. While discussing the right of
a newspaper even to publish a faithful account of a
proceeding before a Court of Law, the Division Bench
held that the same is subject to the condition that the
publication does not tend to prejudice materially the
fair trial of a case before a Court of Law. Mudhol kar
J. (as he then was in that Court), while witing for
the Division Bench, quoted with approval the observation
of Lord Hardwi cke from St. James Evening’'s case
reproduced earlier. M. Sebastian, therefore, submtted
that the lawin this behalf is clear and there is no
reason to depart therefrominasnuch as it will affect

the fair trial of the Petitioner.

28. The prayers in the petition received a support
from an unexpected quarter, i.e. the State of
Maharashtra through the Comm ssioner of Police, Minbai,
though for altogether different reasons. As stated
earlier, the State of Mharashtra noved a chanber
sutmons to join in this matter as party Respondent. On
15th February 2005, we allowed that chanber sumons in

part in the sense that we allowed the State to join in
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the proceedings though as an intervener only and not as
a party. An affidavit in support was filed by one Shr

Shivaji Bodkhe, Deputy Commi ssioner of Police, Special
Branch-1. In the affidavit, it is stated that the Joint
Comm ssi oner of Police, Law and Order addressed a letter
dated 9th June 2004 to the Regional Oficer, CBFC
requesting himthat keeping in viewthe sensitivity of
the subject matter of the film the views of the Police
Department rmay be taken into consideration prior to the
Censor Clearance Certificate. The Regional Oficer,
CBFC by his letter dated 10th June 2004 wote back that
one of the Police Oficers will be included when the
film is previewed by the Examining Conmttee prior to
the certification of the film The preview was fixed on
1st Sept enber 2004 which was also informed to the Deputy
Comm ssioner of Police by a letter of CBFC dated 30th
August  2004. This was felt to be a short notice and,
therefore, the police inforned that it would not be
possible for them to attend at such a short notice.
CBFC carried out the preview and al so passed the film

with "A" Certificate on 23rd Septenber 2004.

29. It was further stated in that affidavit that by
a further letter dated 21st Septenber 2004, the D.C P.,
(Operations) wote to CBFC that a review of the decision

may be taken after taking the views of the Police
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Depart ment . CBFC again arranged the screening of the
film on 23rd Novenber 2004 when the  Additional
Comm ssioner of Police, Special Branch Shri  Bipin
Bi hari, DCP, Special Branch-11 Shri Deven Bharti and DCP
Special Branch-1 Shri S.T. Bodhke viewed the screening.
They had |earnt before the screening that the film had
been passed with "A" Certificate. Fromthe affidavit,
it is clear that the Police Departnment did not say
anything thereafter to the authorities of CBFC nor did
they place on record any grievance with respect to the

film

30. It is, however, further stated in para 5 of the
affidavit that the filmdepicts the serving and retired
police officers in bad |light and although there is a
Di sclainer at the beginning of the film the content and
tenor of the |anguage used, when seen visually, is
extrenely provocative. The officers were named by their
real names. Two of the accused, i.e. Tiger Menon and
Yakub Menon, are shown wth [|SI Oficers speaking
agai nst Hi ndus, which has got the potential of hurting
the sentinents of the Hi ndus. The | nvesti gating
Oficers and their teans have been shown using filthy
and abusive |anguage. Sone incidents of assault and
ill-treatnent of accused persons are also shown in the

filmand, according to the police, they are not based on
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any true incident. It is stated that no such incident
ever occurred or were conplained against. Two of the
incidents are specifically nmentioned; one where police
officers are shown behaving in a highly objectionable
manner wth a nother and a daughter in the police
station and another while taking thunb inpression of an
accused (one Intiaz) when his thunmb was severely
i njured. It is stated that these scenes and sone ot her
parts of the filmcreate a negative and anti-Mislim
image of the police which will affect the handling of
such communal riot and other public order situations
adversely in future. |In para 6 of this affidavit, it is
stated that the release of the film wll have the
potential of creating a law and order situation on
account of the adverse statenents nmade agai nst Muislins
and Hindus. Lastly, it is stated in the affidavit that
the police are of the opinion that the film requires
certain anount of editing so as to cut the visually

obj ectionabl e parts nentioned therein.

31. The | earned Advocate Ceneral appearing for the
State submtted that the police are seeking to intervene
since they have no right of appeal against t he
certificate of the film Under sections 5C and 5D of
t he G nemat ograph Act, 1952, an appeal is available to a

person applying for a certificate if he is aggrieved by
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any order passed by the Board and which appeal lies to
the Appellate Tribunal. This position is clarified by
the Apex Court in para 10 of its judgnent in the case
relating to Tele-serial "Tamas" in Ramesh v. Union of
India - (1988) 1 SCC 668. That being the position, the
State had no renedy except to intervene in the present
matter for its own reasons as stated above. He
submtted that although this is a petition by an
accused, the court, while exam ning his subm ssions for
appropriate restrictions on the ground of defamation and
contenpt of court, ought to as well examine as to
whether the filmis likely to incite the comm ssion of
any offence. This is an aspect which is to be kept in
mnd by the certifying authority and which has been
specifically so nmentioned in the principles of guidance
in certifying films Jlaid dowmn in section 5B of the
C nemat ogr aph  Act. He submtted that a proviso was
brought in section 5A of the Act after the judgnent in
Raj Kapoor v. Laxman - (1980) 2 SCC 175 to protect the
person who has applied for certification, distribution
or exhibition so that he shall not be liable for
puni shment under any law relating to obscenity once the
certificate is granted. Thus the certificate has been
given finality on the aspect of obscenity whereas there
is no such corresponding provision in section 5B.

Therefore, there is aroomfor this Court to nove in.
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He submtted that once the filmis shown as a true story
based on a book, it will be seen by a | arge nunber of
persons who are inpressionable. It will create a wong
i mge of the police. The filmnanmes retired and serving
of ficers by name such as Shri Sanra, Shri Rakesh Mari a,
Shri  Patnaik and Shri Dangl e. The name of t he
pr osecut or is also nentioned. The names of two
politicians are nentioned as persons who had to suffer
in the bonb blasts. This will affect |law and order. In
the film the police are shown as acting against the
mnority. There are coments against CBI. The Advocate
General, therefore, submtted that this was a fit case
where this court ought to interfere for the reasons
whi ch he has canvassed on behal f of the State

Gover nnent .

32. The subm ssions of the Petitioner as well as
t hat of the State Governnment were countered by
Ms. Suvedita Shah appearing for Union Governnent and
CBFC. An affidavit in reply has been filed by one Sm

Vijaya Chawak affirmed on 9th February 2005 to oppose
the petition. She is Assistant Regional Oficer in
CBFC. She has affirned another affidavit on 15th
February 2005 to counter the subm ssion of the State of
Mahar ashtr a. In the first affidavit, she has stated

that the filmmakers have accepted the cuts suggested by
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the Exami ning Commttee. Therefore, what you now see is
(1) 50%reduced visual of Inmiaz being forced to put in
his thunmb, (2) reduced visuals of policenmen m sbehaving
with wonen, (3) visuals of persons without linbs (as a
result of riot or bonb blast) are deleted, (4) abusive
| anguage is deleted. She submits that the certificate
of CBFCis final. In the second affidavit, she stated
that the police were given due intimation well in
advance but they did not nove in expeditiously, nor did
they point out anything after seeing the film She has
encl osed the correspondence in that behalf. She submts
that the decision of an expert body is final as far as
the executive is concerned as laid down in Union of
India v. KM Shankarappa - (2001) 1 SCC 582
Ms. Shah, therefore, submts that the petition should be
dism ssed so also the objections of the State Police.
As observed by the Apex Court in Shankarappa - "Once an
expert body has considered the inpact of the filmon the
public and has cleared the film it is no excuse to say
that there may be a | aw and order situation. It is for
the State CGovernnment concerned to see that |aw and order

i s maintained" (para 8 of Shankarappa).

33. The filmnakers defending the petition divided
thenselves in two groups, viz.Md-Day Miultinedia Ltd.,

the newspaper conpany releasing the film and the
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presenter of the film They were represented by M. Aspi
Chi noy, Senior Advocate whereas the producer and
director were represented by Dr.Rajiv Dhawan, Seni or
Advocat e. To begin with, M.Chinoy submtted that the
film had already been issued the certificate by the
Conmpetent Authority and as held by the Apex Court in the
case of Ramesh v. Union of India (supra), the decision
of the Examning Conmttee nmust be given full weight.
This view has been reiterated in Shankarappa’ s case
(supra), nanely that the views of the expert body have
to be respected. CQuideline No.(x) issued by the Central
Gover nment under section 5B(2) of the C nematograph Act,
1952 (now renunbered as guideline No.(xviii) ) required
the Board of FilmCertification to ensure that visuals
or words involving defamati on of an individual or a body
of individuals, or contenpt of court are not presented.
CBFC was aware of this requirenent and still it has cone
to the conclusion that the film deserves a release
though with "A" Certificate. The alleged ground of
defamation or contenpt of court cannot be thereafter
permtted to be raised in a wit petition unless the

deci sion of the expert body is arbitrary or perverse.

34. M. Chinoy then referred to the recent judgnent
of the Apex Court in the case of Zee News V. Navj ot

Sandhu - 2003 (1) SCALE 113. That was a case concerning
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a telefilmabout the attack on Indian Parliament on 13th
Decenber 2002. The trial in that prosecution was
al ready over and the judgnent, which was to be delivered
on 11th Decenber 2002, was postponed to 16th Decenber
2002. In the neanwhile, this telefilmwas sought to be
rel eased on 13th Decenber 2002. The Apex Court observed
that the telecast of the filmwas not for the purpose in
any way to influence the mnd of the judge, and further
that the judges by their judicial training and the kind
of office they hold are not expected to be influenced by
such a broadcast of the film Sane view was expressed
by the Apex court earlier in R Balkrishna Pillai v.
State of Kerala - (2000) 7 SCC 129. The Petitioner
t herein was convi cted under prevention of Corruption Act
and his appeal was pending before the High Court of
Ker al a. He had filed a petition seeking transfer of
that appeal to a court outside Kerala. In para 9, the
Apex Court observed that in this country there is
conplete separation of judiciary fromthe executive and
judges are not influenced in any manner either by the
propaganda or adverse publicity, and the cases are
deci ded on the basis of the evidence avail able on record
and the law applicable. The court, therefore, rejected
the prayer for transfer. M.Chinoy submtted that in
the instant case, the trial was over and only the

judgment was awaited as in the case of Zee News and,
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therefore, this <court should not interfere at this

st age.

35. Wth respect to the subm ssion regarding the
all eged contenpt of court, M.Chinoy referred to the
j udgment of the Apex Court in t he case of
R zwan-ul -Hasan v. State of Wtar Pradesh - AR 1953 SC

185. In that matter, a letter was received from a
political |eader and it was forwarded by the District
Magi strate to a Sub-Divisional Magistrate. The
political |eader was held guilty of contenpt, but, as

far as the District Magistrate and the Sub-Divisional
Magi strate are concerned, the Apex Court held in para 10
that it was not possible to hold that any prejudice
arose in the case by two applications being sent by the
appellant to the Sub-Di visional Magistrate. Ref erring
to the observation of Rankin, CJ. in Anantlal Singh v.
Alfred Henry Witson - AIR 1931 Cal cutta 257, the Apex
Court observed that the jurisdiction in contenpt is not
to be invoked unless there is a real prejudice which can
be regarded as a substantial interference with the due
course of justice and that the purpose of the Court’s
action is a practical purpose and it is reasonably clear
on the authorities that the Court will not exercise its

jurisdiction upon a nere question of propriety.
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36. M. Chinoy then referred to the judgnment of the
Anerican Suprenme Court in Bridges v. California - 1941
UsS. Lexis 1084. The Anerican Suprene Court held in
that matter that inherent tendency or r easonabl e
t endency of a out-of-court publication to cause
di srespect for the judiciary or interfere wth the
orderly admnistration of justice in a pending case is
not sufficient to establish punishable contenpt. The
court held that free speech has to be permtted unless
it islikely to bring about clear and present danger and
serious evil was likely to be the effect thereof. He
referred to the judgnment of the Apex Court in the case
of Reliance Petrochemcals Ltd. . I ndi an Express
Newspapers - (1988) 4 SCC 592. The Petitioner Conpany,
with a view to arrange the capital to finance a
petrochem cal conplex, had issued secured convertible
debentures. Certain wit petitions and suits were filed
in the High Courts challenging the grant of consent or
sanction for the issue of debentures. In sonme of those
pr oceedi ngs, even injunctions were grant ed. The
application for transfer of all those proceedi ngs was
pending before the Apex court. The Suprenme Court had
thereafter vacated the injunction orders. At that
stage, the Respondent Newspapers had published an
article claimng that the Controller of Capital |ssues

had not acted properly and legally in granting the
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sanction to the issue for various reasons stated
t her ei n. The Petitioners, t herefore, filed an
application contending that the publication of article
anounted to interference with the due course of justice
and therefore contenpt. Anongst others, reliance was
pl aced on the judgnment of the Apex Court in the case of
Re: P.C Sen - AIR 1970 SC 1821. The then Chief
M nister of West Bengal had made a speech on Al India
Radio containing reflection on a pending proceeding in
the Calcutta H gh Court concerning a governnment order.
He had been held to be guilty for contenpt. In the
judgnment in the case of Reliance (supra), the Apex Court
referred to various cases including the Arerican case in
Bridges v. California (supra). It observed in para 12
that the judgnment in P.C. Sen’s case (supra) was not of
much aid to the court inasnuch as the court was not
dealing with the question of punitive action of commttal
for contenpt of court. The court did not hold the
articles to be offending and prejudicing the pending
proceeding and therefore the petition was dismssed

upholding the right of free speech and conment.

37. It was pointed out on behalf of the Respondents
that the Indian courts continued to support free speech
and referred to the Anmerican judgnents from tinme to

time. Reference was nade to the judgnent in the case of
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S. Rangarajan v. P. Jagjivan Ram- (1989) 2 SCC 574.

The film "Ou Ou Gramathile” (in one village)

criticised Governnment’s policy of reservation in
government servi ce. In para 45, the Apex Court held
that - "Qur conmm tnent of freedom of expression demands

that it cannot be suppressed unless the situations
created by allowing the freedomare pressing and the
comunity interest is endanger ed. The antici pated
danger should not be renote, conjectural or far-fetched.
It should have proximate and direct nexus wth the
expression.” M. Chinoy, therefore, submtted that in the
instant case, since the matter was pending now for the
judgment, the exercise of this freedom of expression by
t he film rmakers was not going to af f ect t he
determination by the court. In his submssion, as
observed in Razwan-ul -Hasan’s case (supra), we are not
so nmuch concerned with propriety, but whether there was
i kelihood of any real prejudice, and in the absence of
any such prejudice, no injunction could be granted on

the ground of alleged contenpt.

38. Wth respect to the subm ssion based on
defamation of the Petitioner and the other accused,
M. Chinoy submitted that if the concerned publication
was based wupon the public records including the court

records, the sanme cannot be terned objectionabl e. In
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hi s subm ssion, what was shown in the fil mwas sonething
from the public domain and was known to the world at
large right from day one. Therefore, there was no
guestion of any defamation being involved. He referred
to the judgment in the case of R Rajgopal v. State of
Tami lnadu - (1994) 6 SCC 632. That matter was wth
respect to publication of autobiography of a condemed
prisoner by Tam | weekly "Nakkheeran"” published by the
petitioner. The weekly was to publish the autobi ography
of one "Auto Shankar" who was sentenced to death for six
murders. He had witten his autobiography in jail which
depicted the close nexus between the prisoner and
several officers, some of whomwere his partners in
several crines. The I nspector General of Prison
instructed not to publish t he aut obi ography and,
therefore, a petition was filed to the Apex Court. The
Apex Court held that since the publication was based on
public records including the court records, it could not
be injuncted. Government and its officers could not
i npose any prior restraint on the publication. Simlar
view has been taken by a single judge of this court in
Abdul Wahab Galadari v. I ndi an Express Newspapers
(Borbay) Ltd. - AIR 1994 Bonbay 69. The court held
that when the Defendants had raised the plea of
justification and relied upon t he evi dence to

substantiate the all egations against the Petitioner, the
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injunction to prevent the publication could not be
gr ant ed. In Cadamv. Beaverbrook Newspapers Ltd. -
1959 (1) Al England Reports 453, the newspaper had
publ i shed a statement that a wit claimng a huge anount
of damages for alleged conspiracy to deprive a forner
conpany director of his interest in certain |imted
conpani es had been issued against the Plaintiff. 1In an
action for damages, the newspaper sought to anend its
defence by claimng that what they had printed was true
i n substance and what they had stated was derived froma
wit. The court accepted the defence that t he
Def endants were not purporting to say that there was any
substance in those charges. They were nerely relying on
the facts that the charges had been made. The anendnent
was |left undisturbed. M.Chinoy submtted on simlar
footing that defamation could not be clained to be a
ground by the Petitioner to stop the release of the film
i nasmuch what was shown in the filmwas on the basis of
the prosecution story. A filmbased on such factual

aspect could not be injuncted.

39. Dr.Rajiv Dhawan, |earned counsel appearing for
the producer and director of the film supplenented the
submi ssion of M. Chinoy both on theoretical aspect as
well as on practical aspects. He submitted that while

deciding the present controversy as to whether this
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docudrama should be injuncted, we will have to answer
the follow ng questions. Firstly, what is the film
about? What is the Petitioner’s grievance? How is the
bal ance to be struck between the freedom of speech and
expression on the one hand and the rights of the
Petitioner on the other and whether it is a trial by a
filnk M . Sebastian appearing for the Petitioner had
submtted that we are concerned with the filmas what it
depicts and what are its consequences, as to whether it
constitutes contenpt of court in any way and defamation
of the Petitioner. He had stated that the Petitioner
was not concerned with the notive and had enphasi sed the
observations of a Division Bench of the Madhya Pradesh
H gh Court in the case of Snmt. Padmavati Devi (supra),
whi ch are quoted earlier. Dr.Dhawan, on the other hand,
submtted that we nust as well look into the intention
behind the filmas it appears fromit. The filmnust be
seen as a whole without enphasising particular aspects
as observed by the Apex Court in para 20 in Bobby Art
International v. On Pal Singh - (1996) 4 SCC 1
concerning the film"Bandit Queen". He enphasised the
fact that the filmbegins with a quotation of Gandhiji
and ends wthit, nanmely "Eye for eye nmakes the whole
world blind". As the filmunfolds, it does give the
story of the bonb blasts, but he pointed out that the

bonb blasts are in fact an aftermath to the denolition
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of the Babri Masjid and the riots which took place
thereafter in Decenber 1992 and January 1993 in the city
of Minbai. In his view, the filmpoints out as to how
ordi nary people, whose enotions are disturbed, becone a
ploy in the hands of crimnals, howreligion is used as
a tool by such persons and as to how such a division in
the society can lead to interference by individuals or
countries enmcal to India into its donestic affairs.
In his submssion, the filmtakes a synpathetic view
with respect to the sufferings of mnorities during the
riots. He enphasised the sending of bangles by affected
wonen to Dawood | brahimas depicted in the filmand the
conversation between Rakesh Maria and Badshah Khan where
the police officer enphasises on the detenu as to how
ordinary persons like himwere becomng victinm of
religion s propaganda. The filmpoints out as to how
conspiracies are hatched as a result of the conbination

of powerful instigators and innocent believers.

40. Wth respect to the gri evances of t he
Petitioner, Dr.Dhawan submtted that undoubtedly the
film shows planting of bonb at Hotel Centaur by the
Petitioner, his involvenment while driving a vehicle
carrying the other crimnals and planting bonbs at
various places in the city, his going to Dubai and

Paki stan for training etc. However, his submission is
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that these are known facts. This is not sonething which
is being stated for the first time and such information
has already appeared in various newspapers. As far as
appropriate bal ance to be struck is concerned, Dr.Dhawan
submtted that already two balancing acts have been
done. Firstly, by the authorities of the Censor Board
when they reconmended certain cuts which were accepted
and when a Disclainmer was printed at the begi nning of
the filmthat the event depicted in the filmare based
on the book "Black Friday" construed fromthe case of
t he prosecution and the narration should not be
construed as an opinion on the innocence or guilt of the
persons depi ct ed. The second bal ancing act was done
when in the TADA Court, the filmmkers agreed to delete
the words "True Story" fromthe title of the film
Dr. Dhawan submitted that as a matter of third bal ancing
act, the film makers were ready to give a further
Possi bl e Di scl ai mer which could be printed either at the
beginning or during the interval or at the end of the
film The proposed Disclainmer was to the follow ng

effect: -

"TH'S FILM IS BASED ON PUBLIC RECORDS IN THE
PUBLI C DOVAI N.

| T I'S MADE CLEAR THAT
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THE  ACCUSED TOTALLY DENY  THEIR
| N\VOLVEMENT |IN THE CRI MES DEPICTED IN
THE FI LM

THE PCLI CE TOTALLY DENY THE DEPI CTI ON OF
POLI CE BRUTALI TY.

ALL ACCUSED ARE | NNOCENT UNTI L PROVEN GUI LTY BY
A COURT OF LAW™

He, therefore, submtted that if the apprehensions of
the Petitioner were thus taken care of, there was no
need for any intervention. Lastly, with respect to the
guestion as to whether this was a trial by a film
Dr. Dhawan subnmitted that it was undoubtedly not. It was
only a docudrama to tell the story as understood by the
prosecution though with certain creative license. There
was no intention to interfere with the judicial process.
In fact, the filmends when the Police Conmm ssioner
M. Sanra announces that the charge-sheet is filed and a
senior lawyer is appointed as a prosecutor. In this
connection, however, he submtted that on facts was
there any doubt that the Petitioner and so many others
were accused in the case and also that there were
al | egations against themof planting bonbs and having a

connection wth [1SI? Thus, on the one hand, he
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submtted that this was not a trial by film but on the
other hand, he submtted that there was a factua
justification and basis to the making of the film In
his subm ssion, people have a right to know what
happened to the city on the fateful day and it is an

accurate but respectful depiction of the events.

41. Wth respect to the subm ssion of M. Sebastian
that Article 21 was on a higher pedestal as against
Article 19, Dr.Dhawan submtted that in para 64 of Bank
Nationalization case (RC  Cooper v. Union of India -
AIR 1970 SC 564), the Apex Court has observed as

foll ows: -

“In our judgnent, the assunption in A K
CGCopalan’s case that certain Articles in the
Constitution exclusively deal with specific
matters and in determ ning whether there is an
infringenment of the i ndi vidual’s guarant eed
rights, the object and formof the State action
al one needs to be considered and effect of the
| aws on fundamental rights of the individuals in
general, wll be ignored, cannot be accepted as

correct."

He further pointed out that the judgnent in the case of
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Maneka Gandhi v. Union of India - (1978) 1 SCC 248
consolidated the view that all Articles in the
Fundanmental Rights chapter are to be read together and
subj ect to reasonableness. On the subm ssion that the
exercise of freedom of expressionas in this film
affects the fair trial and freedomof life and |iberty
under Article 21, Dr.Dhawan submtted that the Apex
Court had observed in Qdyssey Communi cations Pvt. Ltd.
V. Lokvi dayan Sanghatana - (1988) 3 SCC 410, that
freedom of expression is a preferred right which is
al ways very jealously guarded. That was in the context
of a TV serial "Honi-Anhoni", against which it was
contended that it was likely to spread false or blind
beliefs and superstitions. Even in the case of a film
like that, the freedomof expression was protected.
Then he enphasised the followi ng paragraph from S.
Rangarajan v. P. Jagjivan Ram- (1989) 2 SCC 574: -

"There does indeed have to be a conpromse
between the interest of freedom of expression
and special interests. But we cannot sinply
bal ance the two interests as if they are of
equal wei ght. Qur commtnent to freedom of
expression denmands that it cannot be suppressed
unless the situations created by allowng the

freedom are pressing and the conmunity interest
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i s endanger ed. The anti ci pated danger should
not be renote, conjectural or far-fetched. | t
shoul d have proximate and direct nexus with the
expression. The expression of thought should be
intrinsically dangerous to the public interests.
It should be inseparably |ocked up with the
action contenplated I|ike the equivalent of a

‘spark in a powder keg' ."

Dr. Dhawan submitted that the filmwas not expected to
endanger the interest of the community and, in any case,
it was the responsibility of the State to maintain |aw
and order as observed by the Apex Court in the sane
judgnment as well as in Shankarappa (supra). The police
cannot nmake a grievance on that count. He submtted
that the filmnmakers were not maki ng any comrent on the
prosecution as in Padmavati Devi’'s case (supra). In
Bankim Chandra’s case (supra), the press report had
asked for cancellation of bail of the Petitioner. Such

was not the situation here.

42. Wth respect to the submssions of the State
Governnment, nanely that the police were shown in bad
[ight, Dr.Dhawan submitted that it has clearly come on
record that the police were informed by the Censor Board

well in time about the film They did not <care to
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remai n present when they were invited for the preview of
the film \Watever nay be their difficulties, they saw
the filmlater and even subsequently did not |odge any
protest whatsoever. The police cannot be permtted to
rai se these objections in the present matter. Dr.Dhawan
referred to the reports made by Amesty [nternational
and ot her organisations to the Governnent of India which
recor ded torture of vari ous prisoners during
investigation into bonb blasts including that of Intiaz
Yunus whose thunb inpression was shown to have been
forcibly taken in the film In his submission, it
cannot lie in the nouth of the police and, in any case,
as observed by the Apex Court in R Rajgopal v. State
of Tam | nadu (supra), if the officers are depicted while
discharging their public duties and if they have any
obj ection, they cannot make a gri evance about the sane.
He submtted that although the Petitioner was making a
gri evance about the contenpt, the |anguage used by the
Petitioner in para 8 of the petition itself was
cont enpt uous. He submtted that this was an open trial
and not in canera. A nunber of such trials have been
reported in the newspapers including various Comr ssions
of Enquiry. Merely because the matter was subjudice, a
gagging wit could not be issued. He relied upon the
observations of the Apex Court in LIC v. Mnubhai Shah
- (1992) 3 SCC 637 and particularly para 19 and 24
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thereof in the context of docunentary "Beyond Genoci de"

based on the Bhopal Gas Di saster.

43. Dr . Dhawan poi nted out that |arge nunber of filns
have been made on such riots. Thus, for exanple, on the
denolition of Babri Msjid and Bonbay R ots itself,
films were nmade by M. Anand Patwar dhan, nanely "Ram Ke
Naam* and "Father, Son and Holy War". "Final Solution”
and " Aakrosh” were the filnms by Rakesh Sharma and Ranesh
Pinple on the Gujarat riots and incident at Godhra. As
far as the attack on the Parlianment is concerned, there
was a telefilm"Decenber 13 Parlianment Attack” by Naveen
Kunar . On the 1984 Sikh riots, there was a film "MW
Mot her I ndia". Simlar films were made outside India
also and anongst others he nentioned a film on O J.
Sinpson Trial in United States. He submtted that |arge
nunber of Indian television serials dealt with ongoing
crimnal investigations. As far as the present case is
concerned, he referred us to a |large nunber of press
cuttings right fromthe arrest of the first accused,
i.e. Asgar Mikadam Thereafter the statenent of the
Home Mnister Shri S.B. Chavan that Dawood | brahi m was
i nvol ved in this case. Thereafter about t he
interrogation by CBlI of one Yaqub Menon, brother of
Ti ger Menon, who was arrested subsequently in New Del hi.

He also drew our attention to the fact that Srikrishna
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Comm ssion submitted its report giving details of
conspiracy and noting the prime role of Tiger Menon.
He, therefore, submtted that there was nothi ng unknown
to the people earlier which was now being shown in the
film and, therefore, there was no reason to grant any

i njunction.

44, Dr. Dhawan submitted that justice should no
| onger be considered as a cloistered deity and shoul d be
prepared to permt discussion or comrents in society at
large on current events even if any trial concerning
them is pending in court. He referred to the judgnent
of the Chancery Division in the case of Bunn v. British
Broadcasting Corporation - (1998) 3 All England Law
Reports 552 in this behalf. In that matter, the
Plaintiff, Robert Bunn, had applied for injunction
against the BBC and against the 2nd Defendant (the
aut hor of a book) restraining themfromdisclosing in a
television programme and a book witten by the 2nd
Def endant any material disclosed by the Plaintiff during
an interview he had given to the Cty of London Police.
That interview contained sonme adni ssions nade by him
He was facing a trial. It was held that the obligation
of confidentiality regarding the contents of t he
statenent was at an end since the contents were already

in the public domain. The injunction was therefore
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decl i ned.

45, Dr. Dhawan submitted that what was necessary was
to find a balance between the requirenment of fair trial
and the freedom of expression which was al so correl ated
to the right to know of the citizens. He submtted that

such a bal ance can be obtained by giving appropriate

di rection. He relied wupon a Canadian judgnent (per
Lamer, CJ.) in Dagenais V. Canadi an Broadcasting
Corporation - (1994) 3 SCR 835. Wil e considering

whet her a docudranma should be aired in the context of
fair trial provisions, the | earned Judges had observed
that a balance has to be struck between the requirenent
of a fair trial and that of free expression and the
bal ance should be struck to see to it that there is a
proportionality. Dr . Dhawan enphasised the follow ng

guotation fromthe judgnent: -

"A publication ban should only be ordered when:

a. such a ban is necessary in order to
pr event a substanti al risk to the
fairness of t he trial, because
reasonabl y avai l abl e alternatives
measures will not prevent the risk; and

b. the salutary effects of the publication
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outweigh the deleterious effects to the
free expressions of those affected by

t he ban.

To assess the validity of the order in
the case at bar, it is necessary to consider
the objectives of the order, to exam ne the
availability of r easonabl e alternative
measures, that could achieve this objective
and to consider whether the salutary effects
of t he publ i cation ban out wei gh t he
del eterious inpact the ban has on freedom of

expression. "

He, therefore, submtted that the Respondents were
agreeable for appropriate corrective disclainer, but

in no case the relief as sought for should be granted.

46. We have consi dered the subm ssions of all the
parties carefully. As observed by the Constitutional
Bench way back in para 27 of K AL Abbas v. Union of
India (supra), the restrictions on freedom of
expression, except on cinem, are getting reduced.
Freedom of expression is related to right to know as
wel | . Wen it cones to cinema also, basically the

trend is to give as nuch freedom as is possible.
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Al t hough the Constitutional Bench has not accepted the
extrenme proposition in favour of freedom of speech and
expression in all circunmstances as in the U S A
unless there is a real danger to society, yet in a
very large nunber of cases, cinema nakers have been
permtted to portray what they wanted to. In R
Raj gopal v. State of Tamilnadu (supra), the Apex
Court observed in the context of right to privacy that
it is inplicit in theright to life and liberty
guaranteed by Article 21. After summarising the broad
principles in a conflict between this right and
freedom of speech and expression in Article 19(1)(a),
the Court observed in para 27 that these principles

are not exhausti ve.

"As rightly pointed out by Mathew J., this
right has to go through a case-by-case
devel opnent . The concepts dealt with herein

are still in the process of evolution.™

47. In the present matter, we are concerned with
the question of freedom of speech and expression of
maker of a docudrama as against the |ikely effect
thereof on a pending court matter where the judgnent
is awaited. As against this right of the film maker,

we have to concern ourselves with the right of an
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accused for a fair trial and as to whether the
docudrama affects this right or whether it anounts to
contenpt of court. The survey of various cases relied
upon by counsel for all the parties inforns us as to
how different cases came to be decided fromtinme to
time involving publications in newspapers, telefilns,
teleserials, docunentaries and filns. Wth respect to
the right of third parties to conment on pendi ng court
proceedi ngs, either by making a speech or witing in
newspapers, it was submtted on behalf of the film
makers that such publications are no | onger frowned
upon. As noted above, in Reliance Petrochemcals v.
I ndian Express Newspapers (supra), articles in the
newspapers were permtted although it was contended
t hat they would have an i mpact on the court
proceedi ngs and the gaggi ng order as sought was not
granted. It is, however, material to note that in his
j udgment, Sabyasachi Mikharji J. (as H's Lordship
then was) referred to the Anerican judgnments on this
i ssue. He noted wth approval the proposition in
Whitney . California (supra) that there nust be a
r easonabl e ground to believe t hat t he danger
apprehended is real and inmmnent. Thereafter he

observed as follows in para 37:-

"Having regard, however, to different aspects
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of law and the ratio of the several
deci sions, by which though we are not bound,
except the decisions of this Court referred
to her ei nbef or e, about which we have
menti oned, there is no decision dealing with
this particular problem we are of the
opinion that as the issue is not going to
affect the general public or public life nor
any jury is involved, it would be proper and
legal, on an appraisal of the balance of
conveni ence between the risk which will be
caused by the publication of the article and
the damage to the fundanmental right of
freedom of know edge of the people concerned
and the obligation of press to keep inforned,
that the injunction should not continue any

further."

48. It was submtted on behal f of the Respondents
that the judgnent in Re: P.C. Sen (supra) is no
| onger good |aw. However, fromwhat is reproduced
above, it is difficult to say so. The said judgnment
was referred by Sabyasachi Mikharji J. in para 11 and
12 of this judgnment and then it was observed that as
the court was not dealing with the case of a punitive

action of <conmttal for contenpt of court for the
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publication pending trial, the decisionin P.C. Sen's
case in view of the facts involved was not of nuch aid
in that matter. Ranganathan J., who wote a separate
judgment, also concurred on facts in para 46 that the
danger apprehended by the Petitioner Conpany was not
so real or substantial as to warrant the continuance
of the injunction order passed by the Apex Court
earlier. In Re: P.C. Sen, first a Single Judge of
the Calcutta Hi gh court (Binayak Nath Banerjee J.)
held the Chief Mnister of West Bengal guilty of
contenpt in making a speech on All India Ratio which
cont ai ned conments on a pending proceeding in the High
Court concerning a governnment order. The | earned
Single judge declined to accept t he extrene
proposition that judges are never influenced or
i npressed by extraneous publication. He held that the
prej udi ci al publ i cation concer ni ng a pendi ng
proceeding my anount to contenpt and is a risky
busi ness though a trained m nd of the judge is likely
to ignore such extraneous matters. |In para 16 of the
judgnment reported in AIR 1966 Calcutta 411, the
| earned Judge rem nded hinself of what Justice Cardozo

had observed:

"I need remnd nyself of what Cardozo, the

great American Judge, said in his treatise on
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the Nature of the Judicial Process (1921) at
p. 168. He did not doubt the grandeur of
the conception which lifts (Judges) into the
realm of pure reason, above and beyond the
sweep of perturbing and deflecting forces.
But then he said, "Nonetheless, if there is
anything of reality in ny analysis of the
judicial process, they do not stand al oof on
these chill and distant heights; we shal

not help the cause of truth by acting and
speaking as if they do. The great tides and
currents which engulf the rest of nen, do not
turn aside in their course, and pass the

Judges by."

In the appeal decided by the Apex Court in Re:P.C
Sen - AIR 1970 SC 1821, the Court did hold in para 8
t hat "speeches or witings msrepresenting t he
proceedi ngs of the Court or prejudicing the public for
or against a party or involving reflections on parties
to a proceeding anount to contenpt. To nake a speech
tending to influence the result of a pending trial,
whether civil or crimnal, is a grave contenpt.” The
j udgnent s of vari ous Hi gh Courts cited by
M . Sebasti an, i.e. those of Calcutta Hi gh Court

(Bankim Chandra Paira’ s case - supra), of Mdhya
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Pradesh Hi gh Court (Padmavati Devi’s case - supra) and
of Nagpur High Court (Wasudeoraoji Sheorey’s case -
supra) are to the same effect. |[If any judgnent on the
recent trend in this behalf is required, in the case
of MP. Lohiav. State of Wst Bengal - 2005 AlR SCW
767, the Apex Court has expressed once again to the
sane effect. That was a case wherein a young w fe had
commtted suicide in her parents’ home wthin two
years of the marriage. Her parents nade allegations
of demand of dowy being the cause of suicide. As
against this, the plea of her in-laws was that she was
suffering fromnental illness. They had applied for
anticipatory bail and the matter was subjudi ce. An
article "Dooned by Dowy" appeared in a nmagazi ne based
on interview of the famly of the deceased giving
their version. The facts narrated therein contained a
material that could be used in forthcomng trial of
that case. The Apex Court observed that the article
in the nedia did amunt to interference wth the
adm ni stration of justice. In para 10 of the

j udgnment, the Court observed as follows: -

"We deprecate this practice and caution the
publ i sher, editor and the journalist who were
responsible for the said article against any

such trial by nmedia when the issue is
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subj udi ce. "

49. It is true that the Apex Court did allowthe
publication of the autobiography of a condemmed
prisoner in R Raj gopal . State of Tam | nadu
(supra). However, it nust be noted that it was not a
case involving interference in the adm nistration of
justice by virtue of the publication. Simlarly, the
teleserials "Tamas" (Ramesh v. Union of India -
supra) and "Honi-Anhoni" (Odysee Conmmuni cation’s case
- supra) essentially involve the right of speech and
expression of the filmmakers. There was no conflict
with the right of any accused facing a trial. So is
the case with respect to the docunentary "Tale of Four
Cities" (KA Abbas v. Union of India - supra).
M. Sebastian submitted that even in the docunentaries
made by M. Anand Patwardhan such as "Father, Son and
Holy War" and "Ram Ke Naant, there was no particular
accused depicted facing a trial in a prosecution. The
only relevant case, which is relied upon by the film
makers, is concerning the attack on Indian Parlianment
on 13th Decenber 2002 (Zee News v. Navjot Sandhu -
Supr a) . That was a telefilmto be shown on the T.V.
It was a case where the trial was arl eady over and the
judgment was awaited which was postponed to 16th

Decenmber 2002 from 11th Decenber 2002. The telefilm
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was sought to be shown on 13th Decenber 2002. It was
in that context that the Apex Court observed that the
telecast was not for the purpose in any way to
i nfluence the m nd of the judge and that the judges by
their judicial training and the kind of office they
hold are not expected to be influenced by such a

broadcast of the film

50. The aforesaid observation of the Apex Court
is undoubtedly to be respected as an expression of
opinion wth respect to the expectations from the
j udges. However, what 1is to be noted is that the
telefilm was to be shown on television on a day and
undoubt edly | arge nunber of people woul d see the sane.
However, could the effect thereof be conpared wth
that of a cinema of over 3 hours running over a nunber
of days in different cinema houses throughout the
country? A judge undoubtedly is not expected to be
i nfl uenced. At the sanme tine, we nust also note the
observation of the Single Judge of the Calcutta High
Court in Re: P.C Sen (supra), Viz. that the
extrene proposition that the judges are never
i nfluenced or inpressed by the extraneous publication
is difficult to be accepted. It is true that the film
does not tell the judge as to how he shoul d decide the

matter. At the sane tine, the fact renmnins that it
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shows a | arge nunber of persons who are accused in the
case as crimnals. W I this depiction of the
accused, discussion on the filmthereafter and the
corments of the public at |arge have no influence at
all? In spite of this depiction if the Petitioner and
other accused are acquitted, wll it not lead to
corments on the judge and will it not be a factor
which may weigh on his mnd? Does this not anount to
prejudi cing the manki nd agai nst the persons concerned
before the cause is heard as observed in St. James’s
Evening case (supra)? Again, as observed in the sane
case, by quoting Lawence CJ. in People v. WIson -
(1872) 16 AmRep. 528 that a court will, of course,
endeavour to remain whol | 'y uni nfl uenced by
publications |ike that under consideration; but wll
the comunity believe that it is able to do so? A
di st ur bi ng el enent has been t hr own into t he
determ nation, which it would be the wi se policy of

the | aw to excl ude.

51. As observed in the judgnent of t he
Constitution Bench in K A Abbas (supra), the |egal
position wth respect to freedom of speech and
expression is different in India than the one in
U S A Reasonabl e restrictions are perm ssible and,

therefore, section 5B(1) of the G nematograph Act
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contains the sane restrictions as in Article 19(2) of
the Constitution of |India. Contenpt of «court is
contenplated as a factor to be exam ned bef ore
certifying the film M. Sebastian has subm tted that
inasmuch as the filmis based on the book "Bl ack
Friday" and al so i nasmuch as the book acknow edges the
assi stance and support of the learned Judge, it
scandal i ses or lowers the authority of the judge. The
film makers al so accept that the filmis based on the
book though in the filmnothing is shown or stated
about the judge or about the court and in fact the
film ends by informng the viewers that t he
charge-sheet has been filed in the Trial court and
not hing thereafter. In this view of the mtter,
perhaps there could be a debate as to whether the
release of the filmbefore the judgnent would anount

to scandalising or Jlowering the authority of the

court. But when it conmes to the second and third
clause of the definition of "crimnal contenpt”, in a
broad sense it wll have to be accepted that it

prejudices and, in any case, tends to interfere wth

the due course of judicial proceeding. It also
t her eby interferes and, in any case, tends to
interfere with the adm nistration of justice. The
first objection of the Petitioner wll, therefore,

have to be held as sustai nabl e.
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52. As far as the second objection of the
Petitioner, nanely that it defames him is concerned,
there is no difficulty in noting that he has been
shown in the filmas planting the bonb in a suitcase
at Hotel Centaur. he has been shown as driving the
vehicle wherein various alleged crimnals involved in
the case were travelling and then throwing the
detonator at Prabhadevi. He has been shown as going
to Dubai and then to Paki stan in the proposed
conspi racy. He along with other accused are called
terrorists, jehadis and 1Sl agents. Al t hough the
evi dence has been conpleted in the trial, the judgnment
is yet awaited. M. Sebastian submtted that the case
of the Petitioner is that he is innocent and has been
involved and framed in this case. It is his further
case that there is no direct evidence of hi s
i nvol venent and nost of the case of the prosecution is
on circunstantial evidence. |Is he, therefore, not
entitled to submt that he is being defamed by his
depiction in the filn? The filmis not a fictional
one. It is based on the book which is witten after
good ampunt of research and on the basis of the
i nformation made available by t he prosecuti on.
Undoubt edly, the disclainer at the beginning of the

filmdoes declare that the filmis based on this book,

::: Downloaded on -08/01/2018 12:50:15 :::



it is true to the book and is constructed from the
case of the prosecution t hough <certain creative
license has been taken. The disclainer undoubtedly
says that the narration should not be construed to
mean an opinion on the innocence or guilt of the
persons depi cted. As noted earlier, Dr.Dhawan has
offered to print one nore disclainer in the filmthat
t he accused deny their involvenent in the crine and so
also the police and that they are innocent until

proven guilty.

53. In this connection, it is material to observe
that the filmis made in Hndi and will be seen in
several cinema houses all over the country. The

disclaimer is printed in English and not many people
will read it nor will they be inpressed by it after

seeing the film It is a strong and a heavy film It

undoubtedly creates an inpact on the viewers. Is it
not likely that in spite of these disclainmers the
inmpression that the viewers will carry will be that

the Petitioner and all the persons concerned are the
perpetrators of the crinme? Does it, therefore, not
amount to their defamation? M. Sebastian, therefore,
rightly submtted that one has to look at all this
depiction in the filmfromthe point of view of the

accused who is in jail for last over 12 years. No
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anount of disclaimer will wash away the inpression
that wll be created with respect to his invol venent
as shown in the filmthough, in his subm ssion, he is

totally innocent.

54. Dr. Dhawan submtted that the film takes a
synpat hetic view of the inpact on the mnorities after
the denolition of the Babri Masjid and the riots in
Munbai . This is one way of |ooking at the film but,
as stated by M. Sebastian, that is not necessarily the
only inpact which is likely on every viewer. A |large
part of the filmis devoted to the planning of the
bonb blasts and then the investigation of the crine.
It is at the end of the filmthat the denolition of
the Babri Masjid is shown though it is shown as an
expl anation of the persons involved in the blasts for
what ever that they have done. It is equally possible
that the inpact of the film could be different
depending wupon the attitude and background of the
Vi ewers. It is equally possible that the mnorities
may feel, as submtted by the |earned Advocat e
Ceneral, that the police were against themand so al so
was the majority community, whereas the inpact on the
majority comrunity could be the other way round,
namely the mnute planning and execution of the bonb

bl ast s could get engraved in their mnd. The
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intention of the filmmker is not sonmething wth
which we should concern ourselves nor should we
concern ourselves so nmuch wth the apprehensions
expressed by the | earned Advocate General. It is true
that there could be a damagi ng i npact and perhaps on
the law and order as feared by him But, as observed
by the Apex Court in Shankarappa's case (supra) and
Rangarajan’s case (supra) that the responsibility is
of the police to maintain |law and order. |n any case,
the police cannot <claimany credit in view of the
casual manner in which they have reacted to the film
at the relevant time. They did not care to see the
filmpronptly when they were called for preview though
they knew that the filmwas concerning the bonb
bl ast s. They did not | odge any protest whatsoever
even after viewing the film It is true that, as
submtted by the | earned Advocate General, the viewers
are bound to feel that the police are shown in bad
light and it is shown that they have commtted
excesses. However, we are not concerned with their
grievances in the present petition. W are concerned
with the grievance of the Petitioner, nanely that the
film defanes him There is, however, one nore aspect
of the matter, nanely that though the extrene Anerican
propositions are not accepted in India, even if we

apply the test laid down in Witney v. California
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(supra), nanely that there should be a reasonable
ground to believe that the danger apprehended is real
and inmmnent, in our view, this is a fit case to cone
to that conclusion. The Petitioner is seeking only
the restraint on the release of the film until the
judgnment is delivered. Judgnent is expected in near
future. Release of the filmin the neanwhile will, as
observed above, throw a disturbing elenent in the
determ nati on. It wll also undoubtedly defane the
Petitioner and the persons concerned, no nmatter
what ever may be the disclainer already printed or now

pr oposed.

55. As noted earlier, the trial which is pending
its decision, has nore than 189 accused. Qut of them
145 are in custody for |ast over 12 years. More than
250 people were killed in the bonb blasts and nore
than 700 got injured. It is a major episode in the
history of +the city. Release of the film based on
such an episode is bound to have an inpact of its own.
We are presently concerned with the prejudicial inpact
feared by the Petitioner visa vis a fair trial and his
reput ati on. It was submtted by Dr.Dhawan that nost
of the happenings have been reported in the press
right from the arrest of the first accused, 1i.e.

Asgar Mikadam At the sane tinme, what is to be noted
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is that 12 long years have gone after the blasts and
by now nobst of the people nerely remenber that such
blasts did take place and a | arge nunber of persons
di ed. Apart fromthe relatives of the deceased or
injured in the bonb blasts or of the accused, not many
peopl e would renenber that one Asgar Mukadam was the
first person to be arrested or the present Petitioner
was one who planted the bonb at Hotel Centaur as
cl ai ned. Al these depictions will bring back the
menories of those blasts once again to the people. By
now, as stated above, nost of the people, in al

probability, renenber at the nost that these blasts
wer e engi neered by one Tiger Menon in association with
Dawood |brahimas clainmed. Hardly anybody woul d know
that one Mushtaq Tarani was involved in these bl asts.
Now this filmw ll informthe viewers once again about
the involvenent of the Petitioner and so many others
in these operations. In our view, any anount of
di sclaimer cannot take away the danmaging effect and
the defamation that would be caused particularly if
the Petitioner and a nunmber of accused in the trial
are ultimately released either as totally innocent

persons or even by getting a benefit of doubt.

56. The Censor Board has framed guidelines.

These gui delines are framed under section 5B(2) of the
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C nemat ogr aphy Act. One of the guiding factors is
that visuals or words "involving defamation of an
| ndi vi dual or Body of Individual or contenpt of court
are not presented. These guidelines ensure that
not hi ng should be permtted whi ch anount s to
interfering with the adm nistration of justice. It is
not as if the Censor Board has to be satisfied that
visuals or scenes have in fact interfered with or
obstructed the course of justice or have adverse
effect thereon. In other words, it is not as if the
matter has to be decided by the Censor Board on the
t ouch st one of Law  of Cont enpt . Simlarly,
"def amation” as contenplated by the guidelines should
not be construed as commtting of tort of defamation
as understood in law. Broadly, these guidelines are
for the purposes of giving effect to the well settled
principle that every right has a correspondi ng duty or

obl i gati on.

57. Therefore "Contenpt"” as understood by the
gui del ines neans any visual or word interfering wth
adm nistration of justice. The word "defamation"” as
understood by the guidelines neans attacking the
reputation of or speaking ill of sonmebody. Therefore,
al though petitioner bases his case on contenpt as

understood by Contenpt of Courts Act and defamation as
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is generally wunderstood by |aw, we nmust exam ne his
case with regard to the guidelines which guide the
Censor Board while deciding to certify a film Broad
gui delines enunciated by Section 5B(1) and specific
directions which set out the principles to guide the

authority conpetent to grant certificate for public

exhi bition under the G nematographic Act will have to
be placed in the forefront in the present matter. It
is in this light that we have to exani ne t he
contentions of both sides. |If despite certification

by the Censor Board, we are satisfied that the filmis
violating the mandate of Section 5B as well as the
di rections issued thereunder, then nothing prevents us
from exercising our powers to issue prerogative wits
and restrain exhibition of the film |In any event,
the request of petitioner is not to grant a bl anket
restraint on the exhibition of the filmbut stop its
public exhibition till such tinme as the judgnent of

t he Designated Court is delivered.

58. In this petition, the real issue is whether
the citizen’ s right of free speech and expression wl|l
prevail over the right of an accused |like petitioner
of a fair and inpartial trial. Fair and inpartial
trial is not just part and parcel of right to Life and

Li berty but goes to the root of admnistration of
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justice and Rule of law. It is well settled and been
included in the European Convention of Protection of
Human Ri ghts and Fundanental Freedomthat exercise of
right of free speech and expression carries with it
duties and responsibilities and one such duty and
responsibility is that exercise of such right nust not
take away the protection of reputation or rights of
ot hers. Simlarly when it comes to rmaintaining
authority and inpartiality of judiciary, necessary
curbs and restraints will have to be placed on the
exercise of an individual’s right to freedom of speech

and expression.

59. In the case of Life Insurance Corporation of
India Vs. Manubhai Shah - AIR 1993 SC 171, the
Suprene Court has succinctly summari sed the freedom of
speech and expression, guaranteed by Article 19(1)(a)
of the Constitution of India to the citizens. Para 22

of this decision reads as foll ows: -

22. Every right has a correspondi ng duty
or obligation and so has the fundanental
right of speech and expression. The freedom
conferred by Article 19(1)(a) is, therefore,
not absolute as perhaps in the case of the

u. S First Anendnent; it carries with it
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certain responsibilities t owar ds fell ow
citizens and society at large. A citizen who
exercises this right nust remain conscious
that his fellowcitizen too has a simlar
right. Therefore, the right nust be so
exercised as not to cone in direct conflict
with the right of another citizen. It nust,
t her ef or e, be so exercised as not to
j eopardi se the right of another or clash with
the paramount interest of the State or the
community at large. In India, therefore, our
Constitution recognises the need to place
reasonable restriction on grounds specified
by Article 19(2) and S.5B of the Act on the
exerci se of the right of speech and
expr essi on. It is for this reason that this
Court has recognised the need for prior
restraint and our |aws have assigned a
specific role to the censors as such is the
need in a rapi dly changi ng soci et al
structure. But si nce perm ssi bl e
restrictions, albeit reasonable, are all the
sanme restrictions on the exercise of the
fundamental right wunder Article 19(1)(a),
such restrictions are bound to be viewed as

anathema, in that, they are in the nature of
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curbs or limtations on the exercise of the
right and are, therefore, bound to be viewed
with suspicion, thereby throwing a heavy
burden on the authorities that seek to inpose
t hem The burden woul d, therefore, heavily
lie on the authorities that seek to inpose
them to show that the restrictions are

reasonabl e and permssible in |law "

60. In the present case, however, we have not
gone into the validity and legality of the grant of
certificate by the Censor Board, since that is not the
relief sought by the Petitioner. Wile considering
the prayer for restraint, however, it IS necessary
that the above principles are borne in mnd. Once the
guidelines and directions are clear, then, even
wi t hout seeki ng the relief of guashi ng t he
certificate, the Petitioner can pray for suspension of
the screening and exhibition of this filmif he nmakes
out a case of breach thereof. In judicial review, it
is open for wus to consider such a request. Thi s
aspect is not disputed. Once the dignity of an
individual and the Petitioner’s right to fair trial
and the inpartiality of adm nistration of justice are
the issues involved, then wording of the prayer

becomes |ess material. One nore disclainmer by way of
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a further balancing act, as suggested by Dr.Dhawan,
will not change the scenario. It is clear that vital
issues of fair trial and dignity of an individual are
ignored by the Authorities. Hence, the relief can be
granted as sought. The petitioner-accused standing
trial before the Special Court has challenged the
decision to permt exhibition of the filmin question.
The petitioner accused submts that the matter 1is
reserved for judgenent before the Designated Court and
till such time as the verdict is not pronounced,
exhibition of this filmwuld have an adverse i npact
on the ongoing trial. He states that nobody has a
right to pronounce a verdict nuch less verdict of
guilt or otherw se upon an accused and that 1is the
sole prerogative of a Crimnal Court. Trial by nedia
and press is strictly prohi bi t ed. The film in
guestion has taken upon itself the task of bringing to
the viewers’ notice the conspiracy in details. It is
authentic as we are infornmed that it is based on
i ndepth study and research. The filmis based upon
prosecution story. There is obviously an other side
to the whole episode. Wether that other version
should be accepted or not is sonmething which the
Designated Court has to decide. Therefore, under the
garb of making a fil mbased on prosecution story and

furnishing all details therein, it is not open for the

::: Downloaded on -08/01/2018 12:50:16 :::



respondents concerned to present a picture which would
virtually pronounce the petitioner and others guilty.
The details as set out are bound to create an
i npressi on agai nst the accused in the m nds of view ng
public as cinema is a powerful and effective nmedi um of
expr essi on. It reaches a |l arge section of public.
Presently, filns are not only exhibited in theatres
but are also transnmitted and rel ayed through satellite
to T.V. sets installed at virtually every hone.
Therefore, petitioner apprehends that people at |arge
woul d definitely forman opinion about his guilt. The
verdi ct having yet to be pronounced by the Designated
Court, permssion to exhibit the filmat this stage
would definitely affect the course of justice. It is
irrelevant and inmaterial whether the Judge IS

actually prejudiced or influenced by the film

61. The above legal positionis well settled.
The decision of the Supreme Court in the case of Re:
P.C.Sen followed by learned Single Judges of the
Al |l ahabad Hi gh Court is eloquent enough in this
cont ext . The All ahabad Hi gh Court in Lakhan Singh v.
Balbir Singh - AR 1953 Allahabad 342 (D.B.) has

observed thus: -

7. Adm nistration of justice by an
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inpartial judiciary is the basis of our

system of jurisprudence and indeed of the

jurisprudence of any civilised State. It is
t he concern not nerely of i mredi at e
litigants. Its assurance is every one’'s

concern. The nethod of adm nistering justice
prevalent in our courts is that a conclusion
to be reached in a case will be induced only
by evidence and argunment in open court and
not by outside influence whether of private
talk or public print. To quote the words of
Frankfurter J, and the other dissenting
Judges in Bridges Vs. California (1941) 86
LAWEd. 192 at p. 214,
"A trial is not a free trade in
ideas, nor is the best test of truth
in a courtroom ’'the power of the
t hought to get itself accepted in the
conpetition of the market”
Comment, however, forthright, is one
t hi ng. Identification with respect

to specific matters still in judicial

suspense i s quite another.

9. Hol mes, J. laid down in Patterson V.

Col orado (1907) 205 U.S. 454 at P.463: 51
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Law Ed. 879, that:-

Wen a case is finished, Courts are
subject to the criticism as other
peopl e, but the propriety and
necessity of preventing interference
W th the course of justice by
premature  statenent, argument  or
intimdation hardly can be denied."”
62. One cannot f or get t he i mportance of
adm nistration of justice by an inpartial judiciary.
As early as in 1952 it was noticed by the |earned
Judges presiding over the Division Bench of Allahabad
Hi gh Court that conditions in India are different from
those prevailing in America. A Learned Judge of this
Court in the case of Demitai Gengji Sojpal Vs. Rawi
Sojpal and Os. - AR 1937 Bonbay 305 has also held
attached considerable significance to this aspect by
observing that it would be disastrous for due and
proper administration of justice if in a suit pending
investigation in a court of law that investigation was
to be taken out of the hands of the Court and
practically left to the Press. It is necessary to
ensure that every litigant in court of justice has a
fair and wunprejudiced hearing at the trial on the

merits of his case. The subm ssions of M. Dhavan and

M . Chi noy, unfortunately do not notice this aspect.

63. In the case of Dr.D.C. Saxena Vs. Hon'ble the
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Chief Justice of India - AIR 1996 SC 2481 the Suprene
Court has said that any citizen is entitled to express
his honest opinion about the correctness of the
j udgenent, order or sentence wth dignified and

noder at e | anguage poi nting out even an error or defect

or illegality in the sane but such an event is post
nortem
64. In the case of Hutchison and Ors., Ex parte

McMAHQON, reported in (1936) ALL ENGLAND LAW REPCRTS
ANNOTATED (VQL.2) 1514, the King' s Bench has observed

t hus: -
"Proprietors of cinemas and distributors of
films nust realise that, if they want to
produce these sensational filns, they nmnust
take care in describing themnot to use any
| anguage likely to bring about any
derangenent in the carriage of justice."

65. Grant of injunction or restraint order is not

a gagging wit in the facts of this case. The

Petitioner has nmde out a strong prim-facie case
inasmuch as fair trial, which is part of Rule of Law
and Adm nistration of Justice, is an aspect which nust

prevail over individual's right of free speech and
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expr essi on. People’s right to know cannot be
stretched to such an extent as woul d nmake nockery of
Rul e of Law. Petitioner’s right to fair and inparti al
trial nmust out wei gh all such previl eges and
expect ati ons. The bal ance of conveni ence IS
definitely in favour of an injunction inasnuch as the
restraint against exhibitionis for Iimted duration
and the Petitioner’s right as above as well as public
i nterest is in favour of such restraint. The
Respondents have a comercial and business interest
which 1is secondary. The loss to the Petitioner’s
dignity and reputation is enornous. It would be
irreparable as the viewers may form an opinion about

his guilt.

66. Before we conclude, we cannot but observe
that this trial is one of those inportant trials even
in terns of history and in terns of reconciliation of
peopl e. | f the people have to have a belief in truth
and justice as abiding values having a primacy over
force and violence, it is just and necessary that
justice nust not nerely be done but nust also appear
to have been done. |If a society wants to do justice
and thereby have peace and stability, then the stream
of justice has got to be maintained clean to the

extent possible. It is equally essential that the

::: Downloaded on -08/01/2018 12:50:16 :::



dignity of any individual, even though he may be an
accused, has to be maintained as far as it could be.
Looking at it fromthis point of viewas well, we
cannot but hold that the release of the filmwll have
a prejudicial effect on fair admnistration of justice
as well as on the imge of the accused. e,
therefore, hold that the Petitioner has made out a
case for the injunction that he has sought on the
ground that the release of the filmwould constitute

contenpt of court and his defamation.

67. In the circunstances, we allow this petition
to the extent as prayed in the petition, nanely that
the filmshall not be rel eased, screened and exhibited
until the judgnent in TADA Case BBC 1 of 1993 is
del i ver ed. Rul e is accordingly made absol ute though

wi t hout any order as to costs.

(H. L. GOKHALE)

(S.C.  DHARVADHI KARI )
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